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TO THE PRINCIPAL MATTERS CONTAINED IN THIS VOLUME: 





ADMIRALTY, PROCEEDINGS AS IN. 

1. The statutes of this State authorise the prosecution ei- 
ther of an appeal or writ of error, as to all final judg- 
ments and decrees of the Cireuit and County courts,— 
admiralty cases as well as others.—Livingston et al: vs: 
Steanm-boat Tallapoosa. 

2. And, in such cases, an appeal is the most appropriate 
remedy, as the claimant can thus suspend the execution 
4 the decree, both as to himself and the stipulators.— 
ib. 

3. At common law, stipulators may not question the cor- 
rectness of a decree of condemnation.—ib. 

4. And if stipulators alone appeal, they are confined to a 
review of the judgment, so far only as they are them- 
selves concerned.—ib. 

5. (The case of Richardson et al. vs. Cleaveland and Stug- 
gins, (5 Porter, 251,) reviewed and corrected.—ib. 

6. One who claims an interest in a ship, or other thing, 
which is the subject of a proceeding in rem, must put in 
his claim upon oath, averring, in positive terms, his pro- 
prietary interest: and an agent may be required to prove 
his authority, before he can be admitted to put in his 
clain.— Read, claimant, vs. Owen, Martin et al; 

7. Where this is not done, the adverse party may insist up- 
on a dismissal of the claim.—zb. 

8. And a claim thus admitted, may still be contested, by 
suitable exceptive allegations.—2. 

9. But where the claim is admitted, and pleadings to the 
merits are put in, it is a waiver of the preliminary en- 
quiry, and an admission that the party is rightfully in 
court.—7b. 

10. Where several libellants have joined in their libel, be- 
cause of their common pursuit of the same ship—when 
their interests become severed by decrees, each decree 
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becomes distinct and independent, and as such, must be 
appealed from.—zb. 

11. A writ of error, which seeks to reverse several inde- 

ndent decrees, will be dismissed. 

12. And the same rule obtains when several claims are in- 
terposed.—b. 

13. Any person interested in a ship, or thing proceeded 
against in admiralty, may come within a year from the 
time of a decree rendered by default, and on giving se- 
curity and paying all the costs, and shewing a sufficient 
cause for his previous default, be admitted to defend.—b. 

14. And it is the usual practice on defaults, before a sale is 
— to require security of the libellant, to answer 

jor the sum received, to any person claiming a right, or 
presenting his interest within a year.—ib. 

15. A fi. fa. levied on a vessel, will not divest a previous 
lien, acquired by a libellant in admiralty. eed vs. 
Fawkes. 





AGENT. 

1. An agent, acting within the scope of his authority, binds 
his principal.— Fisher § Johnson vs. Campbell. 

2. The overseer of a plantation, as such, has no right to bind 
his employer, by the —— of articles which he may 
suppose necessary. Such authority is not necessary, to 
enable him to perform the duties incident to his station, 
and en he cannot be presumed to be invested with 
it.—ib. 

3. A master, being entitled to the labor of his slaves, is 
bound to provide for their wants.—7ib. 

4. And where no provision is made by an absent master for 
their subsistence, an overseer may procure necessary 
supplies on account of the owner, on the same en 
that a father is liable to support his children.—70. 

5. There is no usage in this State, which authorises an over- 
seer to purchase necessaries, for the maintenance of the 
slaves of an absent master, and thus bind the master con- 

to his wishes.—b. 

6. The authority of an agent may be implied from his pre- 
vious employment in similar acts, and from subsequent 
acquiescence.—b. 

7. An authority delegated to an agent, must be strictly pur- 
sued, in form as well as in substance.—7b. 

8. When a person deals with one who professes to be agent 
of another; the person contracting with him is bound to 
know the extent of his authority.—7b. 
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9. If one be held out to the world as the general agent of 
another, particular instructions not communicated, will 
not prevent the agent from binding his principal, even 
when he acts in disregard of such particular instruc- 
tions.—2b. 

10. A power given to an agent to sell a slave, implies a 

wer to warrant the soundness of the slave.-—Skinner 
vs. W. & R.Gunn. 

11. But a warranty given by the agent in his own name, 
will not bind the principal, unless it be recognised and 
adopted by him.—ib. 

12. The mere addition of the words “ attorney for L. S.” to 
his signature, by the obligor of a deed, cannot control 
the deed, and vary the obligations entered into.—ib. 

13. Where plaintiff’s agent in attachment, declares on oath 
that defendant is indebted to plaintiff in a sum certain 
by note, and then sets out the note in hec verba—it is 
sufficient.— Alford vs. Johnson. 

14. The authority of the agent to execute a bond, must be 
questioned by plea to that effect, or it will be presumed 
by the court.—2b. 

15 Where it is sought to bind a principal for acts perform- 
ed by an agent, acting without express authority, on the 
ground of a previous recognition of similar acts, it is 
necessary to shew, that the instrument in question, was 
taken on the faith of such previous recognition.—/St. 
John vs. Redmond. 

16. An attorney in fact, cannot bind his principal beyond 
the power delegated.—7b. 

17. A power of attorney may be acknowledged before a 

+ notary public, and when verified under his notarial seal, 
may be used in evidence.—72b. 

18. An offer to sell property, not requiring an acceptance 
of the proposition to be accompanied with the pyrchase 
money, though made through an agent, may be re-called 
without notice being first given to the person to whom 
it was made; aliter, if the money is to be paid simulta- 
neously with the acceptance, unless the continuance of 
the offer was for a limited time, and the acceptance was 
not made until after the limitation expired.—Falls & 
Caldwell vs. Gaither. 

19. An authority to an agent, to sell and receive the money, 
does not authorise him to sell, without receiving the. mo- 
ney.—1. 

20. ‘Though, as a general rule, the testimony of a subscrib- 
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ing witness, where his attendance is practicable, is ne- 
cessary to prove the execution of a paper; yet, where 
the writing is executed by an agent, he is competent to 

rove it, even if the subscribing witness be within the 
reach of the process of the court.—zb. 


AMENDMENT. 

1. The clerical error of a ministerial officer of court may 
be amended, where there is sufficient data on which to 
predicate the amendment.—Ncales vs, Swan. 

2. A plaintiff in error can have no legal advantage from a 
mere clerical error, and its correction impairs no right 
which he can assert.—Evans vs. St. John. 

8, If a judgment be entered for too much, in consequence 
of a clerical error, it may, notwithstanding error 
brought, be amended in the court below, and the amend- 
ed judgment will be affirmed without damages, and at 
the costs of the defendant in error.—ib. 

4. Whether a defendant in error, by obtaining the amend- 
ment of a judgment pending the writ of error, has dis- 
charged the sureties in the writ of error bond,— Quere. 

5. A clerical error in the proceedings, verdict or judgment, 
may be amended on motion, and this as well after error 
brought as before.— Moody vs, Keener. 

6. As to what constitutes sufficient evidence to authorise 
an amendment—Quere.—1b. 

7. Where a judgment is rendered for more than the amount 
claimed in the record, the error may be corrected by 
motion to the court in which the judgment is rendered. 
—Dunn vs. Tillotson, 

8. Plaintiff in attachment must be required to perfect a de- 
fective bond, and decline doing so, before proceedings, 
will be quashed for such defect.— Alford vs. Johnson. 

9. Where an affidavit describes the plaintiff by the chris- 
tian name of “Abraham,” and in the bond and attach- 
ment he is called “Abram,” the bond and attachment 
may be amended, to conform to the affidavit.—ib. 

10. A clerical mistake is always amendable.—Smyth vs. 


Strader, Perrine & Co. 


APPEAL. 

1. The statutes of this State authorise the prosecution ei- 
ther of an appeal or writ of error, as to all final judg- 
ments and decrees of the Circuit and County courts,— 
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admiralty cases as well as others.— Livingston et al, vs, 
Steam-boat Tallapoosa. 

2. And, in such cases, an appeal is the most appropriate re- 
medy, as the claimant can thus suspend the execution of 
the decree, both as to himself and the stipulators.—<b, 

3. And if stipulators alone appeal, they are confined to a 
review of the judgment, so far only as they are them- 
selves concerned.—b. 

APPEARANCE. ° 

1. Where defendant, after appearance, waives making a 
defence, he is precluded from objecting afterwards to 
the regularity of the proceedings, previous to such wai- 
ver.— Dunn vs. Tillotson. 

2. An inquisition of lunacy was found against Winston, and 
being made known to the court, his guardians were per- 
mitted to come in and defend. The inquisition being af- 
terwards set aside, and Winston restored to the manage- 
ment of his estate, the order appointing the guardians of 
the lunatic to defend, was discharged. Held, that as 
Winston afterwards appeared by attorney, no process 
was necessary to bring him into court, and that the irre- 
gularity, if any existed, was waived by his appearance. 
— Winston vs. Moffet. 


ASSAULT AND IMPRISONMENT. 

1. Mere suspicion, that a felony has been committed, will 
not justify an assault and imprisonment; though a well 
grounded belief, founded on pregnant circumstances, 
that a felony has been committed, will.—Findlay vs. 
Pruitt. 

2. And, in any event, violence cannot be used, unless the ar- 
rest is opposed by resistance.—b. 


ASSIGNMENT. 

1. Courts of law have for a long period taken notice of 
the assignment of choses in action, and afford them eve- 
ry protection not inconsistent with the principles and 
proceedings of tribunals acting according to the course 
of the common law.—Lamkin, adm’r, vs. Phillips. 

2. In these respects, they endeavor to apply, as far as may 
properly be done, the rules and doctrines recognised in 
courts of equity.—b. 

3. Debts due to a firm, may be assigned to either of the 
partners; and a note given to the assignee, for the 
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amount due by a debtor of the firm, extinguishes his 
debt due the firm—therefore,—ib. 

4. Where one gives a note, for a partnership demand, after 
dissolution, to the administrator of a deceased partner, 
who, in his life time, was duly authorised to settle the 
partnership accounts, and to whom they had been as- 
signed—he extinguishes the debt before due by him to 
the firm: and if garnishead, as a debtor of the surviving 
partner, his answer ought to be, that he is in no wise in- 
debted to the surviving partner.—4b. 

5. And if he answer otherwise, or if a liability be fixed on 
him, independent of his answer; the administrator of 
the deceased partner cannot be prejudiced by the erro- 
neous judgment given in a case to which he is neither 

arty or privy.—b. 

6. If the garnishee truly state the facts, no judgment ought 
to be rendered against him, as a debtor of the surviving 
partner; and if judgment be rendered against him, it 

_, may be successtully resisted by writ of error.— 7b. 

7. But if he omit to state the circumstances attending the 
extinguishment of the partnership account, by reason of 
giving his note to the administrator, the fault is his own; 
—and he will not be entitled to relief against the admin- 
istrator.—tb. 


ASSIGNMENT, DEED OF. 

1. Where it is alleged that a fradulent intent is apparent on 
the face of a deed of assignment—the question of fraud, 
is a pure question of law.—Ashurst vs. Martin. 

2. A deed of assignment, purporting to be a conveyance of 
all the estate of the debtor, both real and personal, in 
trust, to pay creditors, which contains the following pro- 
visions, does not, on its face, shew an intent to delay, hin- 
der or defraud creditors: Ist. In the first place, to pay 
certain creditors described in a schedule marked A ;— 
2d. To pay,part passu, such creditors described in sche- 
dule B, as shall, within a hundred and fifty days from the 
date of the deed, execute the same, and release and dis- 
charge the debtors from future liability ;—3d. To pay all 
debts not previously provided for, but that no debt shall 
be paid, unless the person entitled thereto, his agent, or 
some credible person, certify on oath, that the same is 
due, and founded on a lawful consideration ;—4th. That 
the trustee shall not be responsible for the acts of his 
agents, nor be chargable for any moneys, except such as 
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shall be actually received by him;—5th. That the trus- 

tee shall sell the trust property,at such prices, and on 

such terms, as he may deem expedient.—2b. 566 
3. A provision in the deed of assignment, that the trustee 

shall be responsible only for his own defaults, must, on its 

face, be understood to import, that he shall not be liable 

for the acts of such agents, as are necessary to enable 

him to execute the trust, selected in good faith, with a 

due regard to their fitness, and with a proper supervision 

exercised over them.—zb. 566 
4. The time limited by the deed, within which the creditors 

may come in and assent to it, must neither be too long, 

and thereby improperly delay the creditors in the collec- 

tion of their debts,—nor so short, as not to afford time 

for examination, and therefore, be merely illusory. The 

period allowed for assenting to the deed, must be stipula- 

ted in good faith, and regulated by the situation of the 

creditors—and, in this case, held, that as the creditors 

were dispersed over a large space, one hundred and fifty 

days was a reasonable time, after notice of the deed. 566 
ATTACHMENT. 
1. Where an affidavit in attachment states, that in conse- 

quence of the removal of the goods and effects of defen- 

dant, ordinary process cannot be served on him, and the 

writ alleges the same thing—the proceedings is not con- 

formable to the statute, and the detect reaching to the af- 

fidavit—cannot be amended.—Napper vs. Noland. 218 
2. Where the term of the court is limited to six days, judg- 

ment by default, for want of a plea taken at the return 

term of the writ, is irregular; and there is no distinction 

between attachments and ordinary actions, except in the 

case of non-resident defendants.—b. 218 
3. Where plaintiff's agent in .attachment, declares on oath 

that defendant is indebted to plaintiff in a sum certain, b 

note, and then sets out the note in Aec verba—it is suf 

cient.—Alford vs. Johnson. 320 
4, Plaintiff in attachment must be required to perfect a de- 

fective bond, and decline doing so, before proceedings, 

will be quashed for such defect.—*b. 320 
5. The act which requires process issued from the clerk’s 

office of any court in this State, to be directed, “to any 

sheriff of the State of Alabama,” &c., does not embrace 

attachments issued by justices of the peace.—ib. 320 
6. Where an affidavit describes the plaintiff by the christian 
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name of “Abraham,” and in the bond and attachment he 

is called “Abram,” the bond and attachment may be 

amended, to conform to the affidavit.—tb. 320 
7. An attachment will not be quashed for a defective bond, 

unless plaintiff decline on an opportunity afforded, to 

substitute one that is sufficient—Zewe § Weaver vs. 

Derrick. 415 


ATTORNEY, POWER or. 

1. A power of attorney may be acknowledged before a 
notary public, and when verified under his notarial seal, 
may be used in evidence.—S¢. John vs. Redmond. 428 

AUTHENTICATION. 

i. The act of Congress, of May, 1790, does not exclude . 
other modes of authenticating the acts of the Legisla- 
ture of a sister State.—Hanr‘ck vs. Andrews, 10 

2. The statutes of New York, published under the public 
authorities of that State, are properly admitted in evi- 
dence in this State.—+6. 10 

8. Where, by the laws of another State, a deed, or other 
instrument, is required to be recorded: if such deed or 
instrument be authenticated under the act of Congress, 
it will have the same effect in this State, that it was en- 
titled to by the laws of the State whence it came.— 
Swift vs. Fitzhugh. 39 

4. A deed, executed and duly recorded in another State, 
which, by the laws of that State, is made evidence in 
her courts without further proof—is also, in pursuance of 
the act of Congress, evidence, without further proof of 
its exectution, in this State.—7d. 39 

5. And a copy of an original deed thus authenticated, the 
original being lost, will have the same effect, as the ori- 
ginal would have, if produced—both as to its contents, 
and the acknowledgment of its execution.—*b. 39 

6. The statute of this State, (Aik. Dig. 284,) authorises the 
Secretary of State to certify copies of the acts of the 
several States, on file in his office, and makes such certi- 
fied copies evidence.—ib. 39 

7. And in such certificate, the part of an act relating to the 
subject in controversy,need only be set out: and not the 
whole act.—2b. 39 


BANK. 
1. The certificate of the President of the Bank, of the in- 
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debtedness of the defendant, is conclusive as to the right 

of the bank to sue, and prima facie evidence of the 

= of the signature.—Foberts et al. vs. The _ 
tate Bank. 312 


2. Where the certificate of the President of the Bank con- 


tains no reference to the instrument sued on, other than 
its amount, it is insufficient to give the court jurisdiction, 
and too loose and indeterminate to be received.—b. 312 


3. In a proceeding by notice from the Bank, the record 


must shew that the certificate of the President was re- 
ceived and acted on by the court below.—Bates vs. the _ 
Planters’ and Merchants’ Bank of Mobile. 376 


4. The judgment on a Bank notice, must disclose, that the 


instrument sued on, was negotiable and payable at the 
Bank.—Sayre, Converse §- Co. vs. the Bank of Mobile. 423 


5. The Tombeckbee Bank is not authorised by its charter to 


discount a note, unless it be expressed on the face of the 
note, that the same shall be negotiable at said Bank. 
The United States vs. Fay. 465 





6. In a proceeding against defendants, on a notice from the 


bank, the judgment must shew that the court had juris- 
diction. —Ford vs. T'he Bank of Mobile. 471 


BAIL. 
1. A person committed for felony, who shall not be tried at 


the next stated term of the court where the offence is 
cognizable, is entitled to be set at liberty on bail, unless it 
appear that the witnesses for the State could not be pro- 
duced, or that the defendant assented to the delay. —E£z 


parte Wm. Simonton et al. 390 
BAILMENT. 
1. The question, whether the bailment of asum of money, 
is of such a character, as will make the bailee responsible 
without a demand made, in consequence of the use of the 
money delivered, is 2 question of fact; and the evidence 
from which the fact is to be ascertained, is for the con- 
sideration of the jury.—Derrick vs. Baker, adm’r. 362, 
BASTARDY. 


1. A prosecution for bastardy may be compromised, and the 


compromise will be a sufficient consideration to sustain 

an actionon a promissory note, and is governed by the 

same rules applicable to other cases of contract.—<Ash- 

burne vs.Gihson’s adm’r. 549 
oT 93 
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BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. Where a bill isdrawn in New York, payable in Alabama, 
which does not contemplate the payment of interest on 
its face—and interest is only to accrue in default of pay- 
ment at maturity—the interest will be regulated by the 
law of Alabama.—Hanrick vs. Andrews. 

2. But where aloan is made in New York, and the interest 
is there paid on it; anda bill is ‘here drawn, payable in Al- 
abama, for the amount of the loan, with usury—the law 
of the former State furnishes the criterion by which it 
is to be determined whether the contract is usurious.—72. 

8. It is not conclusive, to shew that the parties to a bill of 
exchange, contracted in reference to the interest prescri- 
bed by the law of Alabama,—that the bill expresses on 
its face, the place of payment to be in Alabama:—Ex- 
trinsic proof is admissible, to explain the intention of the 

arties.—26. 

4. It is incumbent on an endorser of negotiable paper, if he 
would prevent usury from being set up against him, to 
shew, chat he became the innocent holder of the paper, 

or a valuable consideration, before its maturity.—ib. 

5. Where the drawer of a bill of exchange suffers judg- 
ment by default, there is no necessity for submitting the 
case to a jury to assess damages.— Randolph vs. Parish. 

6. The judgment is an admission, that the steps necessary 
to fix his liability, have all been taken, and that he is 
chargeable for, the amount of the bill.—2o. 

7. The holder of a bill of exchange, drawn and accepted by 
the same person, may tréat the bill as a promissory note, 
and thus bring an action on it.—b. 

8. It is not necessary to constitute a bill, that there be three 
distinct parties ; a party may draw on himself, payable 
to his own order, and such a paper, when negotiated, 
will be a bill, in the hands of an indorsee.—id. 

9. Where a party draws a bill on himself, payable at the 
same place, he is liable for damages, if the bill be disho- 
nored.—ib. 

10. Where one gives a note, for a partnership demand, after 
dissolution, to the administrator of a deceased partner, 
who, in his life time, was duly authorised to settle the 
partnership accounts, and to whom they had been as- 
signed—he extinguishes the debt before due by him to 
the firm: and if garnisheed, as a debtor of the surviving 

ner, his answer ought to be, that he is in no wise in- 
ebted to the surviving partner-Lamkin, ad. vs Phillips 
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11. And if he answer otherwise, or if a liability be fixed on 
him, independent of his answer; the administrator of 
the deceased partner cannot be prejudiced by the erro- 
neous judgment given in a case to which he is neither 
party or privy.—. 

12. If the garnishee truly state the facts, no judgment ought 
to be rendered against him, as a debtor of the surviving 
partner; and if judgment be rendered against him, it 
may be successtully resisted by writ of error.—ib. 

13. But if he omit to state the circumstances attending the 
extinguishment of the partnership account, by reason of 
giving his note to the administrator, the fault is his own; 
—and he will not be entitled to relief against the admin- 
istrator.—2b. 

14. The omission to set forth in a declaration, the manner 
of payment prescribed in a contract, cannot be taken 
advantage of as a variance, if no question arises in the 
case, upon that part of the contract.—-W’ Rae vs. Raser. 

15. The terms “for value received,” “or order,” or even the 
insertion of a specific consideration, do not at all enter 
into the legal meaning or effect of a promissory note.— 
ib. 

16. Thus—the omission to set out in a declaration, on a pro- 
missory note, (there being no attempt to set it out in hee 
verba, the specific consideration; and that it might be 
discharged by other paper,—cannot be taken advantage 
of as a variance.—ib. 

17. Such understanding is to be regarded as a stipulation 
for the benefit of the maker of the note; and cannot in- 
fluence the payee’s right to recover the amount of the 
note and interest, unless discharged by the substitution 
of other paper.—b. 

18. A protest is necessary upon the non-acceptance of a fo- 
reign bill of exchange, and is the only evidence that can 
be received of the fact—Cullum vs. Casey § Co. 

19. An averment, that the bill was presented to the draw- 
ee, and acceptance demanded, but that drawee refused 
to accept the same, of which defendant had notice—is a 
sufficient averment.—. 

20. An allegation, that demand of payment was made and 
refused, at the place of business of the payer, is suffi- 
cient.—ib. 

21. In an action against the indorser of a bill of exchange, 
where the indorsement was made in this State—the law 
of this State must govern as to the rate of damages.—1b. 
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22. And, in such an action, of judgment by default, nil di- 
cit, or non sum informatus, the clerk may compute the 
interest without the intervention of a jury.—?é. 

23. Where A receives the note of a third person, as collat- 
eral security for a debt due from B, and fails to collect 
the note, he may recover against B, on the original debt. 
— Abercrombie vs. Mosely. 

24. But the parties may stipulate, that the note shall be ta- 
ken as payment of the debt, and when this is expressly 
— on, the original liability is completely discharg- 
ed,—0, 


25. Where one gets possession of the property of another, 
by falsely and fraudulently representing to him, that a 
promissory note given in exchange for the property was 
good, aud would be paid; when the holder knew it was 
worthless, he is not entitled to notice of non-payment.— 
Alexander vs. Dennis. 

26. Where one sells property for paper which is represent- 
ed to be good, but which is worthless, and known to be 
so by the holder: the injured party may treat the con- 
tract as a nullity, and bring trover for the property, or 
an action of deceit—when the measure of damages will 
be the injury sustained in consequence of the fraud.—2. 

27. The necessity of notice to the assignor, of the non-pay- 
ment of an assigned promissory note, only arises from 
contract, expressed or implied.—+. 

28, The holder of a bill of exchange, 1s only bound to pre- 
sent the bill at the place designated for payment, and if 
refused, his right of action against the drawer is com- 
plete, when the bill is protested and notice duly given.— 
Evans vs, St John 

29. It is immaterial to the defence, whether a bill is made 
for the benefit of the acceptor or maker, or by which of 

“them the funds are used:—So, also, the omission of a 
personal demand of the acceptor.—b, 

80. In an action by the endorsee of a note, against the en- 
dorser, the maker is a competent witness, as his interest 
is balanced.— Grifing vs, Harris, 

81. The admission of indebtedness, made by the subscriber 
of a promissory note, is prima facie only, and does not 
extend to the endorser—-the endorsement is a post fac- 
tum act.—ib. 

$2. In an action against the maker of a bill of exchange, 
an averment of notice of the demand of payment, and 
its refusal and protest, may be supported by evidence 
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shewing a want of funds ‘n the hands of the acceptors. 
—Shirley, vs. Fellows, Wadsworth § Co. 

33. But where a bill is drawn by defendant, for the accom- 
modation of the acceptors, within the knowledge of the 
payees,—the want of funds in the hands of the accept- 
ors, belonging to the drawer, will not excuse the omis- 
sion of notice of non-payment and protest.—7d. 

34. A demurrer is rightfully sustained to a plea, that plain- 
tiff is not the owner of a note sued on, if such plea be 
not verified by the aflidavit of detendant.—Jennings vs. 
Cummings §° Mason. 

35. Where a notary certified in a protest, as follows: “noti- 
ces of protest given tothe drawer and two first endor- 
sers same day”—it was intended, that the notice was in 
writing, and given personally.— Roberts et al. vs. The 
State Bank. 

36. In an action between the endorsee ofa dralft or order, 
dishonored for non-acceptance, and the maker—a writ- 
ten admission of the payee, discharging the liability of 
the maker, is inadmissible in evidence.—Carmichael vs. 
Brooks. 

37. The endorser ofa written instrument, is a good witness, 
in an action between the endorsee and maker, where suit 
is not brought against the maker, at the first court after 
the assignment.— Todd §> Lacy vs. Hardy et al. 

38. Where the payee of a promissory note makes an en- 
dorsement in full, purporting to transfer the interest 
therein to athird person, and afterwards comes to the 
possession of the note, it is competent for him to main- 
tain an action thereon, without producing extrinsic proof 
of ownership.—Earbee vs. Wolfe §+ Clarke. 

39. Under the plea of the general issue, in assumpsit on a 
note,—a defence of a breach of warranty of the property 
for which the note was given, is allowable.— Robinson 

Windham. 

40. And in a subsequent action on the case, brought to re- 
cover for the breach of warranty,—a special plea, that 
the same matters had been enquired into, in the defence 
to the note, and judgment rendered which remained un- 
reversed, is good.—ib. 

41. On a plea of non est factum by a defendant, sued as 
the endorser of a promissory note, other proof is requir- 
ed to charge defendant, than his admission of the factum 
of his signature as joint maker.—Adams vs. Moore. 

42. The maker of a note is a good witness, in anaction by 
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the endorsec against an endorser, to shew that defendant 
is not liable.—b. 

43. Where plaintiff puts defendant in possession ofa draft 
for money, to secure him as endorser on a note, and plain- 
tiffafterwards pays the note and releases the liability of 
defendant as endorser—defendant is not liable to plain- 
tiff in an action for money, unless the actual receipt of 
money on the draft, or its equivalent, is shewn.— Owen’s 
adm’rs vs. Ashlock. 

44. Inan action by the endorsee of a promissory note, a- 
gainst the maker, an objection, that the declaration omits 
to set out the name of one of the endorsers, is not availa- 
ble after verdict.—Strader, Perrine § Co. vs. Alexan- 
der et al. 

45. But where an endorsement is alleged, and the note 
does not carrespond with the allegation, it will be reject- 
ed.—ib. 

46. The assignee ofa note drawn by a firm, payable to one 
of its members, and assigned by him, may maintain ac- 
a against the firm.—Smyth vs. Strader, Perrine &§ 

0. 

47. In assumpsit, on a note made payable to W, a plea of 
off-set of an open account due detendants by W. & D, 
partners, &c.—is bad on demurrer.— Von Pheel §* Mc- 
Gill vs. Connally § Anderson. 

48. If the acceptor of a bill of exchange put it in circulation, 
he admits it to be a subsisting bill, and cannot be allow- 
ed, when sued on it, to allege that it was before that time 
paid.— Hinton vs. The Bank of Columbus. 

49. The Tombeckbee Bank is not authorized by its charter 
to discount a note, unless it be expressed on the face of 
the note, that the same shall be negotiable at said bank. 
—The United States vs. Fay. 

50. Where several notes are given to a plaintiff, for a consi- 
deration which, with the assent of the defendant, fails in 
part, the failure cannot be set up against all the notes— 
plaintiff may recover on the first note sued on, the a- 
mount due him for past performance.—Hansford &- 
Sandford vs. Mills. 

51. Where property was conveyed by deed of trust, 
to secure the payment of notes falling due at three, 
six, nine and twelve months, as they severally fell due, 
the property being insufficient to pay all the notes, those 
first falling due, were entitled to a preference ; and this 
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right attached to them in the hands of an assignee.—Me- 
ay vs. Bloodgood. 

52. A prosucution for bastardy may be compromised, and 
the compromise will be a sufficient consideration to sus- 
tain an action on a promissory note, and is governed by 
the same rules applicable to other cases of contract.— 
Ashburne vs. Géhson’s adm’r. 


BOND. 

1. Where the surety to a bond gave averbal notice to the 
payee, after maturity, to sue the principal, who declined 
doing so, until the principal became insolvent—it was 
held, that the surety was discharged from his liability.— 
Strader vs. Houghton. 

2. Anattachment will not be quashed for a defective bond, 
unless plaintiff decline on an opportunity afforded, to sub- 
stitute one that is sufficient Lowe § Weaver vs. Der- 
rick. 


BOOKS OF ACCOUNT, ENTRIES IN. 

1. Entries made in a merchant’s books, in the hand writing 
of a deceased clerk, may be proved by a witness ac- 
quainted with his writing —Clemens vs. Patton, Done- 


gan & Co. 


CHANCERY. 

1, Where a mortgage is given, to secure the payment of 
four several promissory notes, and a bill of foreclosure 
is filed by the mortgagee, which states that the three 
notes last due remain unpaid, and no mention is further 
made of the note which arrived first at maturity—Chan- 
cery will infer that it was paid before the filing of the 
bill.— Levert et al. vs. Redwood: 

2. If otherwise, and the note belongs to some other person 
than the complainant, at the time of filing the bill, and 
such a circumstance is esteemed important to the de- 
fendant; it is his duty to present the matter, in his an- 
swer ;—such an allegation in the complainant’s bill, is 
wholly unnecessary.—%, 

3. And where one of the notes is not due at the hearing of 

the case, and the bill is taken pro confesso, Chancery 

will order so much of the mortgaged premises to be 
sold, as will be sufficient to pay off the notes that are 
past due, together with the interest and costs; and the 
decree will stand as security for payment of the amount 
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not yet due, with leave to the mortgagee, to obtain an 
order for the sale of the mortgaged premises, when the 
remaining note reaches maturity.—2. 

4. The practice of the court of Chancery in this State, pre- 
scribes no particular form of subpana ad responden- 
dum; it is sufficient, if the party on whom it is served, 
is informed by it, that a suit is instituted against him, and 
that a copy of the bill exhibited, is furnished to him at 
the time of the service.—#b. 

5. Where a decree is made, more than thirty days after ser- 
vice of the subpeena, with a copy of the bill, on the de- 
fendant; there is no error, so far as reference is had to 
the time of making the decree.—%b. 

6. Courts of Chancery possess the power to examine wit- 
nesses, viva voce, tor the purpose of proving witten in- 
struments, and the Chancellor may state what the evi- 
dence of the witnesses so examined, is.—*b. 

7. Such written-instruments need not be set out in the re- 
cord and decree in hee verha.—th 

8. It seems, that the same degree of proof is not required 
to support a decree pro confesso, as in other cases.—%b. 

9. A reference to the master will not authorise a report by 
him more extensive than the allegations and proofs war- 
rant; and a report which is erroneous on its face, may 
be inquired into, without any exception taken.—+b. 

10. Where the evidence, which is relied on to support the 
allegations of a bill, is all written, and a decree can be 
rendered on its production, without difficulty,—refer- 
ence to the master is unnecessary.—?b. 

11. A writ of error will not lie to reverse an order dissolv- 
ing an injunction—the remedy provided by law being 
an appeal from the order of dissolution—Miller vs. 
Goffe et al. 

12. Where a party obtains an injunction from chancery, to 
restrain the sheriff from paying over moneys in viola- 
tion of his (the sheriff’s) agreement,—the party obtain- 
ing the injunction is not required, as a condition prece- 
dent, to release errors at law, in the judgment under 
which the moneys were paid.—Bates vs. The Planters’ 
§> Merchants’ Bank of Mobile. 

13. The lands of an adult cannot be sold by a decree of 
the chancellor, to make partition, without his consent— 
the proper mode of proceeding is, after partition made, 
to direct each party to convey to the other.—Deloney 
etal.vs. Walker et, al. 
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14, Quere— Whether publication, under our.chaneery prac- 
tice, is necessary, where non-resident defendants are ins 
fants.— Heirs of Dunning et al. vs. Stanton et al. 

15. Anorder in chancery, made at .the second term after 
the-filing of the: bill, reciting that publication was duly 
made, of an order of the previous term, requiring non-res- 
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513 


ident infant defendants to appear, answer, &c.—appoint-.- 


ing 4 guardian, ad litem, taking the bill pro confesso, and 
referring it to the master to take and report an account 
‘to. the same term,—was held to be irregular.—#b. 

16; And adecree, rendered at the same term, confirming 
a report of the master, (made in obedience to such or- 
der,) and directing a sale of mortgaged property, “with- 
out an answer or proof by the guardian, is erroneous ¢ 
because the infant defendants are denied the benefit ofa 
full defence.—zb. 

17. A plaintiffin equity, must recover upon the strength of 
his ‘own title, and not upon the weakness of that of :de- 
fendant.— Joaquim Antones et al., Trustees of the 

Church of the Holy Conception, in the City of Mobile, 
vs. The Heirs of Don Miguel Eslava. 

18. A deed, conveying lots of land in the city of Mobile, du- 
ring the period the Spanish government was entitled. to, 
nets exercised dominion over it,—“to His Catholic Mae 
jesty, for the purpose of building thereon a parochial 
church and dwelling house, for-the officiating priest,” 
where the purchase. money was paid from the . Royal 
‘Chests;—does not constitute His Catholic Majesty a trus- 
tee for the church, or transfer to’ *t, in equity, a title to 
the lots.—+b.. rs 

19..A father devised and bequeathed to his children, (being 
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a daughter and two sons, then infants, of tender years,) a 


large real and personal estate, to. be equally divided bee 
tween them. The share of the daughter.was to be as- 
signed her, if she desired i/, when she married ‘or attain- 
ed her majority. The daughter married, and died about 
three months thereafter, neither herself or-husband: hav- 
ing, during the coverture, asked or desired a division of 
the estate; but the executors still continued to hold the 
same under the will. On a bill filed by the husband, to 
obtain the wife’s interestin her father’s estate, it was held 
that he was not entitled to recover; because the wife’s 
share had not been reduced into possession during her 
life:—_Bibb vs. McKinley, Hopkins, and The Heirs of 
Henry Chambers, decd. 
oP 91 
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20. The plaintiff also sought to recover by his bill, a female 
slave and her children, alleged to have been given tohis 
wife by her grandfather, and delivered to the testator, 
as her father and guardian by nature; which. slavescame 
to the possession of, and were still retained by the exec- 
utors. Held, that from the plaintiff’s own showing, his 
remedy was complete at law, if he was entitled to the 
slaves, and equity would not relieve him.—ib. 636 

21. A defendant, whose demnrrer has been overruled, and 
to whom time has been given to answer, may demur 
again, without leave being specially granted, plaintiffs 
having, in the mean time, amended their bill, by conjoin- 
ing another person as complainant.—Moore et al. vs. 
Armstrong et al. | 697 

‘22. It is available on demurrer, that a party has been join- 
ed as plaintiff, who has no interest in the matters stated 
in the bill.—+. 697 

23. An administrator and his sureties may be joined, or if 
the administrator dies, leaving no a rty, or having no 
personal representative within the State, his sureties 
may be sued alone, in equity, before a liability has been 
fixed upon their principal, by suit; and where it be- 
comes necessary to proceed in equity, for the recovery 
of a debt, legacy, or distributive share, all the obligors 
in the administration bond, should be made parties.—ib. 697 


CHARACTER. 

1. Where a defendant is improperly permitted to assail the 
character of plaintiff, there is no error in permitting 
plaintiff.to countervail it by evidence of good character. 

—Findlay vs. Pruitt. 195 
2. A witness, whose credibility is impeached, is sufficiently 
sustained by proof that “his general character was 
, and that he was entitled to full credit on his oath.” 

cCutchen’s admr’s. vs. McCutchen. 650 


CHOSE IN ACTION. 
1. Courts of law have for a long period taken notice of 
the assignment of choses in action, and afford them eve- 
ry protection not inconsistent with the principles and 
proceedings of tribunals acting according to the course 
of the common law.—Lamkin, adm’r, vs. Phillips. 98 
2. In these respects, they endeavor to apply, as far as may 
properly be done, the rules and doctrines recognised in 
courts of equity.—7b. 98 








INDEX. 


COMITY OF NATIONS. 

1. It is the comity of nations, and not the comity of courts, 
that authorises the administratiom of foreign laws within 
the limits of a State: and where they are not repugnant 
to local policy, or prejudicial to local interests,—the 
courts can exercise no discretion on the subject.—Han- 
rick vs. Andrews. 


COMMISSION TO TAKE TESTIMONY. 

1. Commissioners appointed to take the testimony of an ab- 
sent witness, act under the authority of the court, and 
are invested with power to administer the necessary oath, 
and their certificate that such oath has been administer- 
ed, is prima facie evidence of the fact, and must be con- 
clusive ; unless it be shewn that they have disregarded 
their duties, or violated the trust reposed in them.— Ul- 
mer vs. Austill. 

2.The action of the commissioners, to be effectual as an 
execution of delegated authority, must be within the pe- 
riod designated in the notice given under the directions 
of the clerk.—ib. 

3. The party praying the commission, must give notice to 
the adverse party, of the time and place ordered by the 
court, judge, justice or clerk, when and where the com- 
mission is to be executed.—b. 

4. The party wishing to take the deposition, cannot extend 
the time to more than one day: but if the commission- 
ers are unable to conclude the examination, they may 
continue it from day to day.—ib. 

5. Where a day is fixed for taking a deposition, the oppo- 
site party need attend only on that day.—ib. 

6. The acknowledgment of service of the notice of the ex- 
amination of the witness, imposes no obligation on the 
adverse party, which would not arise from its execution 
by an authorized officer. 


CONSTRUCTION. 

1. Where a law is plain and unambiguous, whether expres- 
sed in general or limited terms, there is no room left for 
construction, and a resort to intrinsic facts is not per- 
mitted, to ascertain its meaning.—Bartlett § Waring 
vs. Morris. 

2. The title of a statute may explain what is doubtful, but 
it _" control what is contained in the body of the act. 
—10. 
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3. The rules of interpretation which apply to private sta- 
tutes, do not differ from those applicable to public and 

neral statutes.—ib. 

4. The word may, when used in a statute, means must or 
shall, in those cases where the public interest and rights 
are concerned, and where the public or third persons 
have aclaim dejure, that the power designated should be 
exercised,_E'x Parte, William Simonton et al. 

5. The terms “ new grant,” in the act of Congress of the 
26th May, 1824, entitled “an act granting certain lots of 
ground to the corporation of the city of Mobile, and to 
certain individuals of said city,” (1 vol. Land Laws, 398, 
ed. of 1838,) will not embrace a grant of land made by 
the Spanish Commandant of Mobile, in 1809.— The Heirs 
of Pollard vs. Kibbe. 


CONTRACT. 

1. A defence of usury, as it avoids a contract, is allowable 

under the plea of non-assumpsit.—Hanrick vs. An- 
8. 

2. The intercourse of mankind requires, that the acts of 
parties, valid where done, should be recognized in other 
countries, provided they be not contrary to good mor- 
als, and the policy of the State.—+b. 

8. Personal contracts are to have the same validity, inter- 
peetatice and effect, in every other country, which they 

ve in the country where they are matle, or are to be 
performed: and parties are presumed to be conversant 
of the laws of the country, in reference to which they 
contract.—+b. 

4. Contracts are tc be construed or interpreted according 
to the laws of the place where they are made—unless 
they are entered into witha view to the laws of someo- 
ther State.—ib. 

5. Where parties enter into a contract, withont any stipu- 
lation for interest, but upon which, on default of pay- 
ment, interest accrues—its rate must be admeasured by 
the scale prescribed by the laws of the country where 
the contract was made: unless the parties contracted 
in reference to another jurisdiction—in which case, the 
law of the place of payment will govern.—ib. 

6. Where a bill isdrawn in New York, payable in Alabama, 

which does not contemplate the payment of interest on 

its face—and interest is only to accrue in default of pay- 


266 


390 


712 


10 


10 














INDEX. 


ment at maturity—the interest will be regulated by the 
lawof Alabama.—+b. 

7. But where aloan is made in New York, and the interest 
is there paid on it; anda bill is here drawn, payable in Al- 
abama, for the amount of the loan, with usury—the law 
of the former State furnishes the criterion by which it 
is to be determined whether the contract is usurious.—2b. 

8. It is not conclusive, to shew that the parties to a bill of 
exchange, contracted in reference to the interest prescri- 
bed by the law of Alabama,—that the bill expresses on 
its face, the place of payment to be in Alabama:—Ex- 
trinsic proof is admissible, to explain the intention of the 

arties.—72. 

9. It is incumbent on an endorser of negotiable paper, if he 
would prevent usury from being set up against him, to 
shew, that he became the innocent holder of the paper, 
for a valuable consideration, before its maturity.—ib. 

10. The court will not infer from the words “pre-emption 
and floats,” in a contract, that they refer to a pre-em 
tion right under the acts of Congress; and that the con- 
tract.is void, by reason of an inhibition of sale contained 
in those acts—Madduz vs. Brown. 

11. The omission to set forth in a declaration, the manner 
of payment prescribed in a contract, cannot be taken 
advantage of as a variance, if no question arises in the 
case, upon that part of the contract.—M’ Rae vs. Raser. 

12. The terms “‘for value received,” “or order,” or even the 
insertion of a specific consideration, do not at all enter 
into the legal meaning or effect of a promissory note.— 


13. Thus—the omission to set out in a declaration, on a pro- 
missory note, (there being no attempt to set it out in hac 
verba, the specific consideration; and that it might be 
discharged by other paper,—cannot be taken advantage 
of as a variance.—ib. 

14. Such understanding is to be regarded as a stipulation 
for the benefit of the maker of the note; and cannot in- 
fluence the payee’s right to recover the amount of the 
note and interest, unless discharged by the substitution 
of other paper.—7b. 

15. The act of eighteen hundred and seven, (Aik. Dig. 
209,) inhibits all contracts, the object of which is to se- 
cure the payment of money or other thing, lost upon a 
horse race, or other description of gaming.—- Wood vs. 
Duncan. 
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16. The maxim, in pari delicto potior est conditio possiden- 


tis, does not avail one who is no party to the transac- 
tion, in which the fault is alleged.—1b. 227 


17. Money deposited as a wager, while in the hands of the 


stake-holder—either before or after the happening of 
the event upon which the forfeiture depends—is in tran- 
sifu; and may be arrestéd by the bailor.—+b. 227 


18. The shipper of cotton, cannot recover for its loss, of all 


the owners of a boat carrying goods, &c. for hire, 
where he makes a special contract with some of 
the joint owners, (without the knowledge of the others,) 
by which the freight, is to go in extinguishment of a de- 
mand of a shipper, against the owners, with whom the 
contract was made.—Jones et al. vs. Sims § Scott. 236 


19. It is sufficient, in a declaration, to allege, that the con- 


sideration of a contract to deliver property, arises from 
defendant's acknowledgment of the receipt of money.— 
Barnett vs. Gholson. 381 


20. The Circuit Court has cognizance of all breaches of 


contract, sounding in damages merely.—Cavender vs. 
Faunderberg. 460 


21. If a contract does not in terms, or by necessary impli- 


cation, furnish a rule by which the damages for its 
breach can be computed, it is a case sounding in dama- 
ges merely, and the jurisdiction of a justice of the peace 
Is ousted.—1b. 460 


22. An offer to sell property, not requiring an acceptance 





of the proposition to be accompanied with the purchase 
money, though made through an agent, may be re-called 
without notice being first given to the person to whom 
it was made; adliter, if the money is to be paid simulta- 
neously with the acceptance, unless the continuance of 
the offer was for a limited time, and the acceptance was 
not made until after the limitation expired.—Falls & 
Caldwell vs. Gaither. 605 


23. An offer to sell, which requires the payment of the mo- 


ney, as the condition of acceptance, can only be met by 
the payment of the money.—tb. 605 


24. The period during which an offer to sell remains open 


to acceptance, depends upon the terms in which it was 
made, and other attendant circumstances.—+b. 605 


25. An authority to an agent, to sell and receive the money, 





does not authorise him to sell, without receiving the mo- 
ney.—#. 605 
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26. It is essential to a contract of sale, that there should be 
a concurrence of the minds of the vendor and vendee, 
though that concurrence need not take place at the same 
instant of time.—1b. 

27. Where defendant contracts to sell his crop of cotton to 
laintiff, and money is advanced by plaintiff, on the 
aith of the contract, and but a part of the cotton is de- 

livered—defendant is liable on the common money 
counts, for the amount received by him, beyond the va- 
lue ofthe cotton delivered. And to sustain the action, 
it is not necessary that the plaintiff should show the re- 
turn, or an offer to return the cotton received—its value 
will go to lesson the recovery against the defendant.— 
Arthur vs. Saunders, §c. 


COSTS. 

1. A plaintiff, who fails in the successful prosecution of his 
suit, is liable, under the statute, to a judgment for costs. 
—-Townson vs. Moore. 


COURT, CHARGE OF. 

1. Where facts are not controverted, it is proper that the 
court charge directly upon them, and give the law of 
the case applicable to the facts, without doubt and with- 
out hypothesis.—Swift vs. Fitzhugh. 

2. It seems, that where any material part ofa charge asked 
for, is abstract, or not warranted by the evidence—the 
court will reject it altogether.—+b. 

3. A judgment will not be reversed for a misdirection by 
the judge to the jury, if it appear that the party com- 
eens could not have been injured by the error.—The 

ayor vs. Emanuel § Gaines. 


COURT, TERM OF. 

1, Where the term of the court is limited to six days, judg- 
ment by default, for want of a plea taken at the return 
term of the writ, is irregular; and there is no distinction 
between attachments and ordinary actions, except in the 
case of non-resident defendants.—Napper vs. Noland. 

2. But where the court is authorised to continue its session 
until the business before it shall be disposed of: and 
where from the record, it does not appear but that the 
court did business after the first week—the judgment 

will be regular.—#b- 
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CRIMINAL LAW. 

1. In criminal, as well as civil cases, witnesses are disqual- 
ified, who have a direct interest in the event of a case. 
—The State vs. Truss. 

2. But the expectation of a benefit, not necessarily and le- 
gally flowing from the event of the proceeding, does not 
render the witness incompetent; Thus,—b. 

3. The prosecutor, whose property has been injured, is a 
competent witness in an indictment for malicious mis- 
chiet.—#b. 

4. Mere suspicion, that a felony has been, committed, will 
not justify an assault and imprisonment; though a well 

rounded belief, founded on pregnant circumstances, 
that a felony has been committed, will.—Findlay vs. 
Pruitt. 

§. And, in any event, violence cannot be used, unless the ar- 
rest is opposed by resistance.—ib. 

6. Where a statute introduces a new offeiice, and prescribes 
its constituents, without reference to any thing else,—an 
indictment founded upon it will be sufficient, if it de- 
scribe the offence in the terms of the act.— The State vs. 
Duncan. 

7. The words “charged with a capital offence,” in the sta- 
tute, (Aik. Dig. 124, sec. 63,) must be understood to mean 
a charge made in legal form.—tb. 

8. An indictment for trading with a slave, which states that 

oods were bought from or sold to the slave, “without 
e consent of the owner or overseer of the slave”—is 
sufficient.— The State vs. Saunders. 

9. Enquiries into the genuineness of the records of the court 
cannot be allowed, in a criminal case, after the jury are 
empannelled.— The State vs. Matthews. 

10. Parol evidence to prove the identity of a record, where 
the venue is changed, is admissible, on a suitable issue 
joined raising the question.—+b. 

11. A person committed for felony, who shall not be tried at 
the next stated term of the court where the offence is 
cognizable, is entitled to be set at liberty on bail, unless it 
appear that the witnesses for the State could not be pro- 
duced, or that the defendant assented to the delay.— Fz 
parte Wm. Simonton et al. 

12. In an indictment for trading with a slave, the averment 

that-it was without the consent of the master or owner, 

need not be proved.— The State vs. Gaus. 
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DAMAGES. 

1. Where the drawer of a bill of exchange suffers judg- 
ment by default, there is no necessity for submitting the 
case to a jury to assessdamages,— Randolph vs. Parish. 

2. The judgment is an admission, that the steps necessary 
to fix his liability, have all been taken, and that he is 
chargeable for the amount of the bill.—2. 

3. Where a party draws.a bill on himself, payable at the 
same place, he is liable for damages, if the bill be disho- 
nored.—ib. 

4. The seller of property may resort to his action against 
the purchaser, for the recovery of such damage as he 
shall sustain, for the failure of the latter to complete his 

urchase.— West vs. Cunningham. 

5. In such case, the recovery must be graduated, by the in- 
jury which the seller sustains.—2b. 

6. if the purchaser refuses to comply with his-contract, the 
seller need not continue ready to deliver the article; he 
may sell it, and sue immediately, for the damages he has 

” sustained,—but a re-sale is not necessary to fix the liabil- 

of the purchaser.—«b. 

7. The amount yielded at the resale, is not conclusive to 
shew the extent of this liability.—ib. 

8. In an action against the indorser of a bill of exchange, 
where the indorsement was made inthis State—the law 
of this State must govern as to the rate of damages—— 
Cullum vs. Casey § Co. 

9. And, in such an action, on judgment by default, nal di- 
cit, or non sum informatus, the clerk may compute the 
interest without the intervention of a jury.—%. 

10. The court may treat an evasive written answer as a 
nullity, and enter interlocutory judgment ; and,in such 
case, there is no necessity for plaintiff to file exceptions 
to the answer.—Scales vs. Swan. 

11. Where judgment nist is properly entered—the right to 
enter final judgment on the return of sctre factas, follows 
B a necessary consequence.—ib. 

2.The Circuit Court has cognizance of all breaches of 
grins os sounding in damages merely.—Cavender vs. 
Funderberg. 

13. If a contract does not in terms, or by necessary impli- 
cation, furnish a rule by which the damages for its 
breach can be computed, it is a case sounding in’dama- 
ges merely, and the jurisdiction of a justice of the poace 
is ousted.—ib. 

oP 95 
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DEATH OF PARTY TO SUIT. 

1. The death of a plaintiff may be suggested, and his ad- 
ministrator made a party to the suit, whilst the irial is 
eg, SY vs. Cook, adm’r. 

2, Where a defendant is advised of the death of plaintiff, 
and those prosecuting the case will not admit the death 
—the suit may be arrested by interposing a plea of puis 
darrien continuance.—ib. : 

3. But when, the death of either of the suitors is suggested 
by those who have represented him ig the cause, the 
court must ascertain the fact in some other manner than 
by plea.—ib. 

4. Proceeding to judgment when either party is dead, more 
especially when, defendant is so,is an irregularity for 
which judgment may be avoided.—ib. 

5. The usual practice is, that when the representative of a 
deceased plaintiff produces his letters testamentary or of 
administration, the case proceeds: or if defendant dies, 
his representative is made a party by suggestion; or 

laintiff brings him into court by scwre factas.—ib. 

6. Where the deathis denied, it is proper that the fact 
should be shewn by affidavit.—#b. 


DEDICATION. 

1.A deed, conveying lots of land in the city of Mobile, du- 
ring the period the Spanish government was entitled to, 
and exercised dominion over it,—“to His Catholic Ma- 
jesty, for the purpose of building thereon a parochial 
church and dwelling house, for the officiating priest,” 
where the purchase money was paid from the Royal 
Chests,—does rot constitute His Catholic Majesty a trus- 
tee for the church, or transfer to *¢, in equity, a title to 
the lots—Joaquim Antones et al., Trustees of the 
Church of the Holy Conception, in the City of Mobile, 
vs. The Heirs of Don Miguel Eslava. 

2. Itis a well established principle, both in the civil and 
common law, that property may be dedicated to public 
or religious uses,—and the dedication may be sustained 
though there is no certain guarantee,—it may exist in 
the public, and be limited only by the wants of the com- 
munity at large.—ib. 

3. So, the dedication of property may be for a limited peri- 
od, or during the pleasure of the party dedicating it. 

And it here clearly appears, that it was during the sove- 
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reign pleasure of the King of Spain, that the lots in ques- 
tion were held for religious purposes.—ib. 


DEED. 

1. Where, by the laws of another State, a deed, or other 
instrument, is required to be recorded: if such deed or 
instrument be authenticated under the act of Congress, 
it will have the same effect in this State, that it was en- 
titled to by the laws of the State whence it came.— 
Swift vs. Fitzhugh. 

2. A deed, executed and duly recorded in another State, 
which, by the laws of that State, is made evidence in 
her courts without further proof—is also, in pursuance of 
the act of Congress, evidence, without further proof of 
its exectution, in this State.—ib. 

3. And a copy of an original deed thus authenticated, the 
original being lost, will have the same effect, as the ori- 
ginal would ‘have, if produced—both as to its contents, 
and the acknowledgment of its execution—*h. 

4. Where plaintiff claims under a deed alleged to be lost— 
proof, that the original was placed in the hands of coun- 
sel, for the purpose of instituting the action; and that to 
obtain evidence of its execution, it was sent ina commis- 
sion to one D, residing in Kentucky, who informed the 
witness by letter, that he had by mail forwarded the 
commission, deed, &c., in an enclosure, directed to the 
clerk of the court at Mobile; but which package, it ap- 
peared, never reached Mobile—is considered sutficientto 
establish the former existence of the deed, and its loss. 
—ib. 

5. The correspondence between D and the witness, is equi- 
valent to a demand of the instrument; and is sufficient, D 
being a non-resident, without taking his deposition to 
prove the fact.—2b. 

6. The statute of eighteen hundred and twenty-four, (Aik. 
Dig. 207,) does not require proof of the execution of a 
deed, executed in another State, as a condition of its re- 
gistration. The act presumes this to have been done in 
the county where the deed was executed :—and requires 
it to be recorded in the county to which the property co- 
vered by it is removed, for the purpose of giving notice 
ofthe incumbrance.—ib. 

7. A post-nuptial settlement, made in pursnance of an ante- 
nuptial agreement, is not within the letter or spirit of 

the terms deed of trust, mortgage, or other legal incum- 
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brance,” as used in the act of eighteen hundred and twen- 


ty-four.—b. 40 
8. And the act does not require such an instrument to be re- 
corded.—b. 40 


9. A witness, who has executed a deed, renouncing title to 
property, the validity of which he denies, is competent 
to prove its execution, although he may since have made 
a contract disposing of the property, to one of the par- 
ties to the action.—ib. 40 

10. It appears, that the objection, that a witness cannot be 
allowed to impeach aninstrument of writing’signed by 
himself—is confined to the interest of the witness, in the 
event of the cause.—+b. 40 

11. Ifa deed be obtained by duress, or by false and fraudu- 
lent practices—-it has no legal existence: but where one 
signs a marriage settlement, the contents of which he 
does not know, or seek to know—it is equivalent to giv- 
ing the grantee a carte blanche, as to its terms.—ib. 40 

12. The mere addition of the words “ attorney for L. 8S.” to 
his signature, by the obligor of a deed, cannot control 
the deed, and vary the obligations entered into.— Skin. 
ner vs. Gunn's. 305 

13. The proceeds of the sale of property, conveyed by deed 

- of trust, must be applied as provided for in the deed.— 
McVay vs. Bloodgood. 547 
14.Where property was conveyed by deed of trust, 
to secure the payment of notes falling due at three, 
six, nine and twelve months, as they severally fell due, 
the property being insufficient to pay all the notes, those 
first falling due, were entitled to a preference ; and this 
right attached to them in the hands of an assignee.—1b. 547 

15. An unconditional grant of personal property, is perfect- 
ed by the delivery of the deed to a third person, for the 
use of the grantee, though the possession may remain in 
the grantor—McCutchen’s adm’rs. vs. McCutchen, 650 

16. Such a deed cannot be revoked by the granter after de- 
livery, as the deed vests the title tothe property, and the 
right of possession in the grantee.—ib. 650 

17. The intention of the granter in making the deed, when 
ascertained from the deed alone, is for the court to de- 
termine, and not the jury.—b. 650 

18. As between the donor, and those claiming under him 
and the donee, a gift of personal property by deed, is 

valid, though possession remain with the grantee.—ib. 650 
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DEFAULT, JUDGMENT BY. 

1. Judgment by default, where no declaration appears of 
record, is reversable on error.—Napper vs. Noland. 

2. Where the term of the court is limited to six days, judg- 
ment by default, for want of a plea taken at the return 
term of the writ, is irregular; and there is no distinction 
between attachments and ordinary actions, except in the 
case of non-resident defendants.—Napper vs. Noland. 

3. But where the court is authorised to continue its session 
until the business before it shall be disposed of: and 
where from the record, it does not appear but that the 
court did business after the first week—the judgment 
will be regular.—7b. 

4. A judgment by default, rendered on the fourth day of 
the term to which the writ is returnable, is illegally ren- 
dered.— Pruitt vs. Clack. 

5. An omission to file a declaration, will be fatal on error, 
notwithstanding defendant may have appeared to the 
action, and suffered judgment by default——Price et al. 
vs. Chevers. 





DEMAND. 

1. Anaverment in a declaration on a note payable in bank, 
that the same was presented at the bank, when due, is a 
sufficient allegation of a demand of payment.—Smmith vs. 


Raymond, 


DEPOSITION. 

1. Commissioners appointed to take the testimony of an ab- 
sent witness, act under the authority of the court, and 
are invested with power to administer the necessary oath, 
and their certificate that such oath has been administer- 
ed, is prima facie evidence of the fact, and must be con- 
clusive ; unless it be shewn that they have disregarded 
their duties, or violated the trust reposed in them.— Ul- 
mer vs. Austill. 

2. The action of the commissioners, to be effectual, as an 
execution of delegated authority, mtst be within the pe- 
riod designated in the notice given under the directions 
of the clerk.—+b. 

3. The party praying the commission, must give notice to 
the adverse party, of the time and place ordered by the 
court, judge, justice or clerk, when and where the com- 
mission is to be executed.—+b. 

4. The party wishing to take the deposition, cannot extend 
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the time to more than one day: but if the commission- 
ersare unable to conclude the examination, they may 


a continue it from day to day.—b. 157 
‘ 5. Where a day ‘is fixed for taking a deposition, the oppo- 
site party need attend only on that day.—tb. 157 


6. The acknowledgment of service of the notice of the ex- 
amination of the witness, imposes no obligation on the 
adverse party, which would not arise from its execution 
by an authorized officer.—2b. 157 

7. Proof, that a witness whose testimony has been taken 
by commission de bene esse, started before court to move 
with his family to a neighboring State, is sufficient to 
authorise the reading of the deposition —MeCutchen’s 
adnv’rs.vs. MeCutchen. 650 


DESCENT. 
1.The lands of a person who dies intestate without chil- 
dren, or brothers-or sisters, or the descendants of such, 
or father or mother, shall descend to his paternal and 


maternal uncles and aunts, equally.—Deloney et al. vs. 


Walker et al. 497 
DETINUE, : 
1. Detinue will lic to recover property levied on, on Sun- 
day.— Pierce vs Hill. 151 


2. Detinue lies in every case, where the owner prefers re- 
covering the specific property, to damages for its con- 
version, and no regard is had to the manner in which 


defendant acquired possession.—b, 151 


DISCONTINUANCE. 

1. Plaintiff may discontinue as to partners, on whom a 
writ issued against a firm, was not served.—Harbee vs. 
Evans § Carman. 295 

2.The Supreme Court cannot allow a discontinuance, 
where none was entered or attempted in the court be- 
low.— Norwood § Chambers vs. Riddle. 425 





DOMAIN, PUBLIC. 
1. According to the common law, it was competent for 
the sovereign to grant the shore, where the jus publi- 
cum was not to be disturbed. Such a grant conferred 
upon its grantee, the right (it no other) of appropriatin 
the shore, after it had become derelict.— The Mayor & 
Aldermen of the City of Mobile vs. E'slava. 577 
2. The King of Spain, in virtue of the balls of Pope Alez- 
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ander VI, became the proprictor of the Spanish posses- 
sions in America, and could grant the shore of the navi- 
gable waters in his American colonies. And the pow- 
er possessed by the King, in this particular, might be 
exercised by his Viceroys, and other subordinates, - with- 
in their respective jurisdictions.—ib. 

3. Where a grant is made by a public and responsible offi- 
cer, claiming and exercising the right of disposing of the 
public domain, it will be presumed that he did it by the 
order and consent of the government he professes to re- 
present, or in whose name he acts; and, in the absence 
of proof to the contrary, it will be intended, that he dis- 
posed of no more property of his sovereign, than the 
laws of Spain authorised.—. 

4. The act of Congress, of the 26th of May, 1824, entitled 
“an act granting certain lots of ground to the corpora- 
tion of the city of Mobile, and to certain individuals of 
said city,” does not assert a title on the part of the Uni- 
ted States, but is only a renunciation of. whatever title 
the government has, or may be supposed to have, to so 
much of the shore as is described in it.—#b. 

5. The navigable waters of this State, having, by express 
stipulation, been declared “public highways, free to the 
citizens of said State, and the United States, without a- 
ny tax, duty, impost, or toll therefor, imposed by the 
State,”—it is not competent for Congress to grant the 
shore.—tb. 

6. By the act of 1819, “to enable the people of the Alaba- 
ma Territory to form a constitution,” &c.it is provided, 
that “said territory, when formed into a State, shall be 
admitted into the Union, upon the same footing withthe 
original States, in all respects whatever.” Now. as the 


original States have the exclusive right of property over: 


the tide waters within their limits, subject to the jus 

publicum, it follows, that this State possesses a_ similar 

right; and no grant of property in the shore, to an indi- 

vidual, by Congress, is authorised by its constitutional 
owers.—1b. 

y the acts of Congress, regulating the survey and dis- 
pe of the public lands, the Federal government has 
renounced the title to the navigable waters within. this 
State, and the soil covered by them; consequently, the 
proceedings under the act of April, 1818, “authorising 
the disposal of certain lots of public ground in the city of 
New Orleans and town of Mobile”—cannot be consid- 
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ered as a dedication.of the shore to the uses of the city 
of Mobile.—+s. 


EJECTMENT AND TRESPASS TO TRY TITLE. 

1. A verdict in trespass to try title, should describe with 
reasonable certainty, the land intended to be covered 
thereby, or the judgment founded on it will be reversed 
on error.—Bennet vs. Morris, 

2. A verdict in the following words, “We find for the plain- 
tiff, and give him 120 feet on the south side of St Mich- 
ael street, commencing at.the centre of the house occu- 
pied by James Wilson, in 1817, and running 60 feet east 

and west, by 120 feet south”——is too vague and uncer- 
tain to sustain a judgment.—ib. 

3. The English rule, that plaintiff in ejectment takes pos- 
session of the premises.recovered at his peril, and must 
be governed by the evidence given on the trial—has ne- 
ver been adopted in this State.—ib. : 

4. Trespass for mesne profits, is not maintainable after a 
recovery of possession in ejectment, but damages may 
be recovered for the period intervening between the re- 


covery of judgment, and the execution of the writ of 


facias.—Cummings et al. vs. M’ Gehee. 


ERROR, AND WRIT OF. 

1. The statutes of this State authorise the prosecution ei- 
ther of an appeal or writ of error, as to all final judg- 
ments and decrees of the Circuit and County courts,— 
admiralty cases as well as others.—Livingston et al. vs. 
Steam-boat Tallapoosa. 

2. And, in such cases, an appeal is the most appropriate 
remedy, as the claimant can thus suspend the execution 
of the decree, both as to himself and the stipulators.— 


3. A motion to strike out a plea, is addressed to the discre- 
tion of the court, and its refusal is not revisable in error. 
— Townson vs. Moore. 

4. A-writ of error, which seeks to reverse several inde- 
panes decrees, will be dismissed.—Read, claimant, vs. 

én, Martin et al. 

5. And the same rule obtains when several claims are in- 
terposed.—2b. 

6. Questions cannot, under any circumstances, be review- 
ed in the Supreme court, which were omitted to be pre- 


sented before the Circuit court, when sitting as a court of 
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errors, on judgment rendered by the County court.— 
Evans vs. St. John. 

7. Parties are presumed, by the rules of practice, to waive 
all errors not specially mentioned in their assignments. 
—ib, 

8. But where there is no joinder in error, and in cases 
where parties are permitted to re-assign, the court will 
look into matters not covered by the errors assigned.— 
wb. 

9. A plaintiff in an action need not reply specially to pleas 
concluding to the country, and the omission of a similiter 
is not an error for which judgment will be reversed.—1b 

10. The admission or rejection of additional pleas, is a mat- 
ter wholly within the discretion of the court, and can- 
not be examined in a court of errors,—ib. 

11. A plaintiff in error can have no legal advantage from a 
mere clerical error, and its correction impairs no right 
which he can assert.—ib. 

12. If a judgment be entered for too much, in consequence 
of a clerical error, it may, notwithstanding error 
brought, be amended in the court below, and the amend- 
ed judgment will be affirmed without damages, and at 
the costs of the defendant in error.—ib. 

13. Whether a defendant inerror, by obtaining the amend- 
ment of a judgment pending the writ of error, has dis- 
charged the sureties in the writ of error bond— Quere. 
—ib. 

14. A writ of error will not lie to reverse an order dissolv- 
ing an injunction—the remedy provided by law being 
an appeal from the order of dissolution —Miller vs. 
Goffe et al. 

15. Where no judgment appears in the record, the writ of 
error will be dismissed.—Hall vs. Cannon. 

16. Error will lie on a refusal to quash an execution.— 
Page vs. Coleman. 

17. A party, asking the action of the couit, must be pre- 
pared to sustain the whole demand in the precise terms 
in which it is made, and the refusal to act will not beer- 
ror, although a portion of the request might have been 

roperly granted.—Carmichael vs. Brooks. 

18. Matters resting in the discretion of the court below, 
cannot be reviewed.— Slanley et al. vs. Hull. 

19. A judgment will not be reversed for a misdirection by 
the judge to the jury, if it appear that the party com- 
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laining could not have been injured by the error.—The 
ayor vs. Emanuel §& Gaines. 

20. Where the proceedings below are so informal and ir- 
regular, that the jurisdiction of the court cannot attach, 
the writ of error will be dismissed.—Reid vs. Owen, 
Marlin et al, 

21. A special plea, setting forth that the deed sued on was 
not the deed of the detendant, because, at the time of 
its execution, he was a _|unatic,---not verified by affida- 
vit, is bad on demurrer.--- Winston vs. Moffet. 


EVIDENCE. 

1. Where, by the laws of another State, a deed, or other 
instrument, is required to be recorded: if such deed or 
instrument be authenticated under the act of Congress, 
it will have the same effect in this State, that it was en- 
titled to by the laws of the State whence it came.— 
Swift vs. Fitzhugh. 

2. A deed, executed and duly recorded in another State, 
which, by the laws of that State, is made evidence in 
her courts without further proof—is also, in pursuance of 
the act of Congress, evidence, without further proof of 
its exectution, in this State.—ib. 

3. And a copy of an original deed thus authenticated, the 
original being lost, will have the same effect, as the ori- 
ginal would have, if produced—both as to its contents, 
and the acknowledgment of its execution.—#b. 

4. The statute of this State, (Aik. Dig. 284,) authorises the 
Secretary of State to certify copies of the acts of the 
several States, on file in his office, and makes such certi- 
fied copies evidence.—ib. 

5. And in such certificate, the part of an act relating to the 
subject in controversy,need only be set out: and not the 
whole act.—b. 

6. Where plaintiff claims under a deed alleged to be lost— 
proof, that the original was placed in the hands of coun- 
sel, for the purpose of instituting the action; and that to 
obtain evidence of its execution, it was sent in a commis- 
sion to one D, residing in Kentucky, who informed the 
witness by letter, that he had by mail forwarded the 
commission, deed, &c., in an enclosure, directed to the 
clerk of the court at Mobile; but which package, it ap- 

ared, never reached Mobile—is considered sufficient to 
— the former existence of the deed, and its loss. 
—ib. 
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7. The correspondence between D and the witness, is equi- 
valent to a demand of the instrument; and is sufficient, D 
being a non-resident, without taking his deposition to 
prove the fact.—2b. 

8. A witness, who has executed a deed, renouncing title to 
property, the validity of which he denies, is competent 
to prove its execution, although he may since have made 
a contract disposing of the property, to one of the par- 
ties to the action.—1b. 

9. It appears, that the objection, that a witness cannot. be 
allowed to impeach an instrument of writing signed by 
himself—is confined to the interest of the witness, in the 
event of the cause.—ib. 

10. A copy deed, duly certified, is evidence of the con- 
tents of the original---and it is no cause of complaint, 
that the question was submitted to a jury, and not deci- 
ded by the court.---Smoot vs. Filzhugh. 

11. Courts of Chancery possess the power to examine wit- 
nesses, viva voce, tor the purpose of proving witten in- 
struments, and the Chancellor may state what the evi- 
dence of the witnesses so examined, is.—Levert et al. vs. 
Redwood. 

12. Such written instruments need not be set out in the re- 
cord and decree in h@e verha.—th 

13. It seems, that the same degree of proof is not required 
to support a decree pro confesso, as in other cases.—b. 

14. A reference to the master wil! not authorise a report by 
him more extensive than the allegations and proofs war- 
rant; and a report which is erroneous on its face, may 
be inquired into, without any exception taken.—%b. 

15. Where the evidence, which is relied on to support the 
allegations of a bill, is all written, and a decree can be 
rendered on its production, without difliculty,—refer- 
ence to the master is unnecessary.—?b. 

16. In criminal, as wellas civil cases, witnesses are disqual- 
ified, who have a direct interest in the event of a case. 
—The State vs. Truss. 

17. But the expectation of a benefit, not necessarily and le- 
gally flowing from the event of the proceeding, does not 
render the witness incompetent; Thus,—ib. 

18. The prosecutor, whose property has been injured, is a 
competent witness in an indictment for malicious mis- 
chief.—7b. 

19. A defendant, in slander, cannot, under the general is- 
sue, give in evidence the truth of the charge, but must 
plead it specially.---.2rrington rs. Jones. 
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20. But any facts or circumstances, which will rebut or re- 
pel the presumption of malice, are properly admissible 
under the general issue.---ib. 

21. And to that end, the defendant, by way of excuse,may 
prove any thing short of a justification, and which does 
not necessarily involve the truth of the charge, or tend 
to prove it true.---tb. 

22. Therefore, where one brought his action against a de- 
fendant, for saying that plaintiff had sworn to a lie, on 
the trialofa certain case:---evidence of what plaintiff 
did swear, may be given under the general issue, in 
mitigation of damages.---b. 

23. But evidence to shew that what plaintiff swore on the 
trial was false, is inadmissible, withouta plea of justifica- 
tion.---ib. 

24. And it is immaterial qu» ad the admissibility of the ev- 
idence, whether the charge was perjury, in general 
terms, or false swearing, in a particular case mentioned. 
---ib. 

25. When the truth is given in evidence, it must be under 
a plea which will require, not only the truth of the 
charge to be proved: but also which will require that 
the corrupt intention, be either expressly proved or ne- 
cessarily inferred, from the circumstances of the case.--- 
ib. 

26. The court is not the tribunal appointed by law to de- 
termine the weight of conflicting evidence,---it should in 
all cases, be left to the jury.---dbercrombie vs. Mosely. 

27. Where a defendant is improperly permitted to assail the 
character of plaintiff, there is no error in permitting 
plaintiff to countervail it by evidence of good character. 
—Findlay vs. Pruitt. 

28. In an action by the purchaser, for property sold under 
a second execution---such execution may be received in 
evidence, although the sheriff has in his hands a vendi- 
tiont exponas, directing the sale of property levied on un- 
der the first execution.--- Webb vs. Bumpass. 

29. In a return to an execution under which lands have 
been sold, it is not necessary to describe particularly the 
Jand sold---the identity of the property sold may be 
shewn by parol! proof,---ib. fi 

30. And it is no objection to an execution offered in evi- 
dence, that the sheriff’s return does not describe the land 
levied on with minuteness.---1b, 

31. Entries made ina merchant’s books, in the hand writing 
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of a deceased clerk, may be proved by a witness ac- 
quainted with his writing —Clemens vs. Patton, Done- 
Bm § Co. 289 
2. The certificate of the President of the Bank, of the in- 
pa ce of the defendant, is conclusive as to the right 
of the bank to sue, and prima facie evidence of the 
genuineness of the signature.—/toberts et al. vs. The 
State Bank. 312 
33. It is the duty of the court, and not the province of the 
jury,to pronounce on the legal validity of written evi- 
dence.---tb. 312 
34. In an action between the endorsee of a draft or order, 
dishonored for non-acceptance, and the maker—a writ- 
ten admission of the payee, discharging the liability of 
the maker, is inadmissible in evidence.—Carmichael vs. 
Brooks. 330 
35. The endorser ofa written instrument, is a good witness, 
in an action between the endorsee and maker, where suit 
is not brought against the maker, at the first court after 
the assignment.— Todd §° Lacy vs. Hardy et al. 346 
36. Parol evidence to prove the identity of a record, where 
the venue is changed, is admissible,on a suitable issue 
joined raising the question.— The State vs. Matthews. 370 
37. On a plea of non est factum by a defendant, sued as 
the endorser of a promissory note, other proof is requir- 
ed to charge defendant, than his admission of the factum 
of his sign: iture as joint maker.—Adams vs. Moore. 406 
38. The maker of a note is a good witness, in an action by 
the endorsee against an e ‘ndorser, to shew that defendant 
is not liable.—zb. 406 
39. A record is evidence of the facts recited, only between 
the immediate parties to it, or privics in fact or in law.-- 
Blann vs. Chambliss. 412 
40. A power of attorney may be acknowledged before a 
notary public, and when verified under his notarial seal, 
may be used in evidence.—St. John vs. Redmond. 428 
41. As a general rule, the testimony of a subscrib- 
ing witness, where his attendance is practicable, is ne- 
cessary to prove the execution of a paper; yet, where 
the writing is executed by an agent, he is competent to 
prove it, even if the subscribing witness be within the 
reach of the process of the court—Falls & Caldwell vs, 
Gaither. 605 
42. Proof, that a witness whose testimony has been taken 
by commission de bene esse, started before court to move 
with his family to a neighboring State, is sufficient to 
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authorise the reading of the deposition.--MceCutchen's 
ve ’ Y 
adm’rs, vs. MeCuichen. 
43. A witness, whose credibility is impeached, is sufficiently 
sustained by proof that “his general character was 
good, and that he was entitled to full credit on his oath.” 


---ib, 


EXCEPTIONS, BILL OF. 

1. A bill of exceptions is not waived, by a motion for a new 
trial.--- West vs. Cunningham. 

2. A motion for a new trial is addressed to the discretion of 
the court; but the court trying a cause ought not to 
grant a new trial, fur causes embraced by a bill of ex- 
ceptions---unless the party waive the exception.---0b. 

3. But if the primary court mzke no such requisition of a 
party moving for a new trial, but allow the exception, 
and overrule his motion ;---the appellate court cannot re- 
fuse to consider the exception.---tb. 

4. The only way in which this court can receive informa- 
tion of the evidence offered on a trial below; is by bill 
of exceptions, or demurrer to evidence.--Maddor vs. 
Brown. 

5. Questions to be reviewed by the Supreine Court, must 
be brought befere it by bill of exceptions, or in some oth- 
er proper manner.--- Townson vs. Moore. 

6. Points intended to be raised for revision, must be set out 
in the record with reasonable certainty, and where this 
is not done, so as to enable the court to decide without 
danger of mistake, the exception or point reserved, will 
be disregarded for uncertainty.---Findlay vs. Pruitt. 

7. Itis not a valid objection to a bill of exceptions, that it 
was signed after the adjournment of court----Strader, 
Perrine & Co. vs. Alexander. 


EXECUTORS AND ADMINISTRATORS. 

1. The death of a plaintiff may be suggested, and his ad- 
ministrator made a party to the suit, whilst the trial is 
progressing.— Hatch vs. Cook, adm’r. 

2. The usual practice is, that when the representative of a 
deceased plaintiff produces his letters testamentary or of 
administration, the case proceeds: or if defendant dies, 
his representative is made a party by suggestion; or 
plaintiff brings him into court by sewre facius,—ib. 

3. The insolvency of an estaie, must be plead specially by 
the administrator, in contesting claims against the dece- 
dent.---Humphreys ts. Morrow, adm’r. 
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4. Where defendants in the Orphan’s court, are sought to 
be charged as executor and executrix, they cannot in- 
sist upon a credit. for what the executrix is entitled to 
individually.---Phillips,adm’r. &c. vs Thompson & Wife, 
ex’r. and ex’rx., &c. 

5. An administrator is entitled to compensation for servi- 
ces, and also to retain money expended by him about 
the business of the estate.---ib. 


EXECUTION. 

1. A party injured by the improper execution of a _fiert fa- 
cias, may obtain redress, on motion, to the court from 
which the writ issued.---The Mobile Cotton Press and 
Building Company vs. Moore & Magee. 

2. A sale of land will be set aside, where the sheriff is guil- 
ty of a mistake, irregularity, or fraud, to the prejudice of 
either party, or a third person.---ib. 

3. And the court will set aside the sale, though the sheriff 
has executed a deed to the purchiaser.---ib. 

4. Quere—Can the court go so far in declaring the sale to 
be invalid, as to direct the purchaser to deliver up the 
sheriff’s deed? Whether a court of law may do this or 
not, is unimportant to the rights of the parties, as it may 
declare the deed to be void, and this will as effectually 
destroy it, as if it were cancelled in fact.---ib. 


EXECUTION, WRIT OF. 

1. Where a defendant pays the moncy to the sheriff on a 
ft. fa. he is discharged from the execution, and if the 
plaintiff fails to receive it, he must have recourse to the 
sheriff .--- Webb vs Bumpass. 

2.If the sheriff take goods in execution under a fi. fa. 
whether he sells them or not; the defendant shall not be 
liable to a second execution.---ib. 

3. But where a defendant taken on a ea. sa. escapes, or is 
rescued,---plaintiff may take out a new execution, and is 
not compelled to take his remedy against the sheriff.--- 
ib. 

4.So, where goods levied on by a fi. fa. are removed by 
defendant, or by his permission, or connivance, so that 
they cannot be sold under the execution, or under a 
vendiliont exponas---the plaintiff may take out a new exe- 
cution.---b. 

5. Where the sheriff makes a levy, he is liable to the plain- 

tiff for the amount of the judgment, if the property be of 
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sufficient value for that purpose, and it is the sheriff’s du- 

ty to provide for its forthcoming at the day of sale ; but 

if the property be carried away by defendant’s conni- 

vance, the plaintiff cannot be referred to the sheriff for 
ayment.---tb, 

6. Plaintiff may, by statute, (Aikin’s Digest, 159,) have a 
second writ of execution, at his own cost and charges, 
if the first writ be not returned and executed.---tb. 

7. In an action by the purchaser, for property sold under a 
second execution---such execution may be received in 
evidence, although the sheriff has in his hands a_ vendi- 
tioni exponas, directing the sale, of property levied on 
under the first execution.---tb. 

8. In a return to an execution under which lands have been 
sold, it is not necessary to describe particularly the land 
sold---the identity of the property sold may be shewnby 
parol proof.---tb. 

9. And it is no obection to an execution offered in evidence 
that the sheriff’s return docs not describe the land levi- 
ed on with minuteness.---eb. 

10. Error will lie on a refusal to quash an execution,--Page 
vs. Coleman. 

11. Entering into bond for the forthcoming of property le- 
vied on in execution, is not a waiver of previous irregu- 
larities.---tb. 

12. Where the sole entry of judgment is on the trial dock- 
et, and minutes of the court, in these words, “judg- 
ment by default,”---execution is improperly issued.---- 
tb. 

13. An execution may be quashed after its return.---ib. 

14. A fi. fa. levied on a vessel, will not divest a previous 
lien, acquired by a libellant in admiralty. Reed vs. 
Fawkes. 





FOREIGN LAW. 


1. The intercourse of mankind requires, that the acts of 


parties, valid where done, should be recognized in other 
countries, provided they be not contrary to good mor- 
als, and the policy of the State.—Hunrick vs. Andrews. 

2. It is the comity of nations, and not the comity of courts, 
that authorises the administratiom of foreign laws within 
the limits of a State: and where they are not repugnant 
to local policy, or prejudicial to local interests,—the 
courts can exercise no discretion on the subject.—tb. 

3. Personal contracts are to have the same validity, inter- 
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retation and effect, in every other country, which they 
ees in the country where they ure made, or are to be 
performed: and parties are presumed to be conversant 
of the laws of the country, in reference to which they 
contract.—th. 

4. Contracts are to be construed or interpreted according 
to the laws of the place where they are made—unless 
they are entered into with a view to the laws of someo- 
ther State.—id. 

5. Where parties enter into a contract, withont any stipu- 
lation for interast, but upon which, on default of pay- 
ment, interest accrues—its rate must be admeasured by 
the scale prescribed by the laws of the country where 
the contract was made: unless the parties contracted 
in reference to another jurisdiction——in which case, the 
law of the place of payment will govern.—#b. 

6. Where a bill isdrawn in New York, payable in Alabama, 
which does not contemplate the payment of interest on 
its face—and interest is only to accrue in default of pay- 
ment at maturity—the interest will be regulated by the 
law of Alabama.—+. 

7. But where a loan is made in New York, and the interest 
is there paid on it; anda bill is ¢here drawn, payable in Al- 
abama, for the amount of the Joan, with usury—the law 
of the former State furnishes the criterion by which it 
is to be determined whether the contract is usurious.—w. 

8. It is not conclusive, to shew that the parties to a bill of 
exchange, contracted in reference to the interest prescri- 
bed by the law of Alabama,—that the bill expresses on 
its face, the place of payment to be in Alabama:—Ex- 
trinsic proof is admissible, to explain the intention of the 
parties.—2b. 


FRAUD. 
1. Ifa deed be obtained by duress, or by false and fraudu- 


lent practices—-it has no legal existence : but where one 
signs a marriage settlement, the contents of which he 
does not know, or seck to know—it is equivalent to giv- 
ing the grantee a carfe blanche, as to its ternms.—Swift 
vs Fitzhugh. 

2. Fraud is a question of law, though in general, left to a 
jury to determine: but where the facts are clear and un- 
disputed, the question of fraud, or not, is a pure question 
of law.---ib. 

3. Where one gets possession of the property of another, 
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by falsely and fraudulently representing to him, that a 
promissory note given in exchange for the property was 
good, and would be paid; when the holder knew it was 
worthless, he is not entitled to notice of non-payment.— 


Alerander vs, Dennis. 174 
» 4. A contract tainted with fraud, is not binding on the par- 
Wy innocent of the fraud.---ib. 174 
5. 


here one sells property for paper which is represent- 
ed to be good, but which is eh lg and known to be 
‘ so by the holder: the injured party may treat the con- 
tract as a nullity, and bring trover for the property, or 
an action of deceit—when the measure of damages will 

be the injury sustained in consequence of the fraud.—ib. 174 
6. Where it is alleged that a fradulent intent is apparent on 
the face of a deed of assignment—the question of fraud, 

is @ pure question of law.—Ashurst vs. Martin. 566 
7. A deed of assignment, purporting to be a conveyance of 
all the estate of the debtor, both real and personal, in 
trust, to pay creditors, which contains the following pro- 
visions, does not, on its face, shew an intent to delay, hin- 
der or defraud creditors: Ist. In the first place, to pay 
certain creditors described in a schedule marked A ;— 
2d. To pay,pari passu, such creditors described in sche- 
dule B, as shall, within a hundred and fifty days from the 
date of the deed, execute the same, and release and dis- 
charge the debtors from future liability ;—3d. To pay all 
debts not previously provided for, but that no debt shall 
be paid, unless the person entitled thereto, his agent, or 
some credible person, certify on oath, that the same is 
due, and founded on a lawful consideration ;—4th. That 
the trustee shall not be responsible for the acts of his 
agents, nor be chargable for any moneys, except such as 
shall be actually received by him;—5th. That the trus- 
tee shall sell the trust property, at such prices, and on 

such terms, as he may deem expedient.—ib. 566 
8. A provision in the deed of assignment, that the trustee 
shall be responsible only for his own defaults, must, on its 
face, be understood to import, that he shall not be liable 
for the acts of such agents, as are necessary to enable 
‘him to execute the trust, selected in good faith, with a 
due regard to their fitness, and with a proper supervision 

exercised over them.—ib. 566 
9. The time limited by the deed, within which the creditors 
may come in and assent to it, must neither be too long, 
thereby improperly delay the creditors in the collec- 











INDEX. 


tion of their debts,—nor so short, as not to afford time 
for examination, and therefore, be merely illusory. The 
period allowed for assenting to the deed, must be stipula- 
ted in good faith, and regulated by the situation of the 
creditors—and, in this case, held, that as the creditors 
were dispersed over a large space, one hundred and fift 
days was a reasonable time, after notice of the deed..--2b 
10. ‘The misrepresentation, or fraud, of a purchaser at 
sheriff’s sale, furnishes just ground for invalidating the 
sale.---Mobile Cotton Press vs. Moore & Magee. 


GAMIMG CONSIDERATION. 

1.The act of eighteen hundred and seven, (Aik. Dig. 
209,) inhibits all contracts, the object of which is to se- 
cure the payment of money or other thing, lost upon a 
horse race, or other description of gaming.—— Wood vs. 
Duncan. 

2. The maxim, in pari delicto potior est conditio possiden- 
tis, does not avail one who is no party to the transac- 
tion, in which the fault is alleged.—+b. 

3. Money deposited as a wager, while in the hands of the 
stake-holder—either before or after the happening of 
the event upon which the forfeiture depends—is in tran- 
situ; and may be arrested by the bailor.—th. 


GARNISHEE. : 

1. Where one gives a note, for a partnership demand, after 
dissolution, to the administrator of a deceased partner, 
who, in his life time, was duly authorised to settle the 
partnership accounts, and to whom they had been as- 
signed—he extinguishes the debt before due by him to 
the firm: and if garnisheed, as a debtor of the surviving 
partner, his answer ought to be, that he is in no wise in- 
debted to the surviving partner-Lamkin, ad. vs Phillips 

2. And if he answer otherwise, or if a liability be fixed on 
him, independent of his answer; the administrator of 
the deceased partner cannot be prejudiced by the erro- 
neous judgment given in a case to which he is neither 

arty or privy.—b. 

3. If the garnishee truly state the facts, no judgment ought 
to be rendered against him, as a debtor of the surviving 
partner; and if judgment be rendered against him, it 
may be successfully resisted by writ of error.—7b. 

4. But if he omit to state the circumstances attending the 
extinguishment of the partnership account, by reason of 
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giving his note to the administrator, the fault is his own; 

—and he will not be entitled to relief against the admin- 

istrator.—7b. 99 
5. The court is not bound, in attachment, to receive the an- 

swer ofa garnishee in writing---the statute requires the 

garnishee to appear in open court, though for the sake 

of convenience, and the dispatch of business, his person- 

al appearance may be waived.---—Scales vs. Swan, 163 
6. The court may treat an evasive written answer as a 

nullity, and enter interlocutory judgment; and, in such 

case, there is no necessity jor plaintiff to file exceptions 

to the answer.-ib. 163 
7. Where judgment nisi is properly entered—the right to 

enier final judgment on the return of scire facias, follows 

as a necessary consequence.—+%b. 163 
8. The answer of a garnishee cannot operate so as to ef- 

fect the right of other persons, by the fiction of filing it 

at July term, and endorsing on it, that it is to be consid- 

ered as if filed six months before. The answer must be 

considered as filed at the time it was in fact filed.---Foster 

vs. White. 221 
9. It is a duty imperative on a garnishee, before final judg- 
' ment, to make known that he has received notice of a 

transfer of the notes, which are the evidence of his in- 


debtedness to the defendant.---ib. 221 
10. And, in such case, judgment cannot be rendered against 

the garnishee.---ib. 221 
GRANT. | 


1.A deed, conveying lots of land in the city of Mobile, du- 
ring the period the Spanish government was entitled to, 
and exercised dominion over it—*“to His Catholic Ma- 
jesty, for the purpose of building thereon a parochial 
church and dwelling house, for the officiating priest,” 
where the purchase money was paid from the Royal 
Chests,—does not constitute His Catholic Majesty a trus- 
tee for the church, or transfer to *¢, in equity, a title to 
the lots—Joaquim Antones et al., Trustees of the 
Church of the Holy Conception, in the City of Mobile, 
vs. The Heirs of Don Miguel Eslava. 527 
2. Whatever might be the extent of the papal authority in 
Old Spain, the grants of Popes Alexander VI and Julius 
II, to Ferdinand, made the Spanish monarchs, in effect, 
the head of the Catholic church, in their American fpos- 
sessions.---ib. 527 
3. Semble. The acts of the Intendant of West Florida, du- 
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ring the time the Spanish Government was the proprie- 

tor of the country, which have the appearance of regu- 

larity, were prima facie legal.---ib, 527 
4. Itis a well established principle, both in the civil and 

common law, that property may be dedicated to public 

or religious uses,—and the dedication may be sustained 

though there is no certain guarantec,—it may exist in 

the public, and be limited only by the wants of the com- 

munity at large.—ib. 527 
5. So, the dedication of property may be fora limited peri- 

od, or during the pleasure of the party dedicating it. 

And it here clearly appears, that it was during the sove- 

reign pleasure of the King of Spain, that the lots in ques- 

tion were held for religious purposes.—2. 527 
6. According to the common law, it was competent for 

the sovereign to grant the shore, where the jus publi- 

cum was not to be disturbed. Such a grant conferred 

upon its grantee, the right (it no other) of appropriatin 

the shore, after it had become derelict— The Mayor § 

Aldermen of the City of Mobile vs, E’slava, 577 
7. The King of Spain, in virtue of the bulls of Pope Alex- 

ander VI, became the proprietor of the Spanish posses- 

sions in America, and could grant the shore of the navi- 

gable waters in his American colonies. And the pow- 

er possessed by the King, in this particular, might be 

exercised by his Viceroys, and other subordinates, with- 

in their respective jurisdictions.—+. 577 
8. Where a grant is made by a public and responsible offi- 

cer, claiming and exercising the right of disposing of the 

public domain, it will be presumed that he did it by the 

order and consent of the government he professes to re- 

present, or in whose name he acts ; and, in the absence 

of proof to the contrary, it will be intended, that he dis- 

posed of no more property of his sovereign, than the 

laws of Spain authorised.—-2b. 577 
9. The act of Congress, of the 26th of May, 1824, entitled 

“an act granting certain lots of ground to the corpora- 

tion of the city of Mobile, and to certain individuals of 

said city,” does not assert a title on the part of the Uni- 

ted States, but is only a renunciation of whatever title 

the government has, or may be supposed to have, to so 

much of the shore as is described in it.—#b. 577 
10. The navigable waters of this State, having, by express 

stipulation, been declared “public highways, free to the 

citizens of said State, and the United States, without a- 
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ny tax, duty, impost, or toll therefor, imposed by the 
State,”— it is not competent for Congress to grant the 
shore.—1b. 

11. By the act of 1819, “to enable the people of the Alaba- 
ma Territory to form a constitution,” &c.it is provided, 
that “said territory, when formed into a State, shall be 
admitted into the Union, upon the same footing withthe 
original States, in all respects whatever.” Now. as the 
original States have the exclusive right of property over 
the tide waters within their limits, subject to the jus 
publicum, it follows, that this State possesses a similar 
right; and no grant of property inthe shore, to an indi- 
vidual, by Congress, is authorised by its constitutional 
powers.—-ib. 

12. By the acts of Congress, regulating the survey and dis- 
posal of the public lands, the Federal government has 
renounced the title to the navigable waters within this 
State, and the soil covered by them; consequently, the 
proceedings under the act of April, 1818, “authorising 
the disposal of certain lots of public ground in the city of 
New Orleans and town of Mobile’—cannot be consid- 


ered as a dedication of the shore to the uses of the city 
of Mobile.—ib. 


HABEAS CORPUS. 

1. The Supreme court does not possess original power to 
award a writ of habeas corpus.---E'x parte Wm. Si- 
monion et al. 
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1. The purchaser and hirer of a slave, acquire titles, differ- 


ing only in degree---and the same general principles go- 
vern both.--Smoot vs. Fitzhugh. 


HUSBAND AND WIFE. 
1. A father devised and bequeathed to his children, (being 
a daughter and two sons, then infants of tender years,) a 
large real and personal estate, to be equally divided be- 
tween them. The share of the daughter was to be as- 
signed her, if she desired it, when she married or attain- 
ol her majority. The daughter married, and died about 
three months thereafter, neither herself or husband hav- 
ing, during the coverture, asked or desired a division of 
the estate; but the executors still continued to hold the 
same under the will. On a bill filed by the husband, to 
obtain the wife’s interest in her father’s estate, it was held 
that he was not entitled to recover; because the wife’s 
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share had not been reduced into possession during. her 
life—Bibb vs. McKinley, Hopkins, and The Heirs of 
Henry Chambers, decd. 

2.The plaintiff also sought to recover by his bill, a female 
slave and her children, alleged to have been given tohis 
wife by her grandfather, and delivered to the testator, 
as her father and guardian by nature; which slavescame 
to the possession of, and were still retained by the exec- 
utors. Held, that from the plaintiff’s own showing, his 
remedy was complete at law, if he was entitled to the 
slaves, and equity would not relieve him.—ib. 


INDIAN. 

1. The County court has jurisdiction of the estate of a de- 
ceased Indian of the Creek tribe, and a grant of admin- 
istration on such an estate is valid.---Reed vs. Brasher. 

2. The title of an Indian reservee to his improvement, did 
not vest, under the treaty with the Creek tribe, until the 
reservee was located by the agent of the United States. 
---Rowland vs. Ladiga. 


INDIAN, CONTRACT OF, 

1. The contract of an Indian is not prima facie evidence of 
a consideration, but the consideration must be proved, 
and by two witnesses.---Pack vs. Pack. 

2. The statute on the subject applies as well to contracts 
between Indians, as to those between a white man and 
an Indian.---ib. 

3. An Indian reservee, under the treaty of the twenty- 
fourth of March, eighteen hundred and thirty-two, made 
with the Creek tribe of Indians, may sell and convey his 
land, if the deed be certified by the agent appointed for 
that purpose, and be approved by the President of the 
United States, and a good legal title in such case, will 
vest in the vendee.---Rosser vs. Bradford. 


INDICTMENT. 
1. Where a statute introduces a new offeiice, and prescribes 
its constituents, without reference to any thing else,—an 
indictment founded upon it will be sufficient, if it de- 
scribe the offence in the terms of the act.— The State vs. 
Duncan. 
2. An indictment for trading with a slave, which states that 
—_ were bought from or sold to the slave, “without 
e consent of the owner or overseer of the slave”—is 
sufficient._— The State vs. Saunders. 
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3. The venire to the grand jury, andthe names of the grand 
jurors, are a part of the caption. and need not be intro- 
duced in an indictment.--- The Slate vs. Murphy. 

4. In an indictment for trading with a slave, the averment 
that it was without the consent of the master or owner, 
need not be proved.— The State vs. Gaus.. 


INFANT. 

1. One who takes possession of the property of an infant, 
without the authority of law, may be treated as a gnar- 
dian ; but one who lawfully holds as an executor, can- 
not be treated as a guardian against his consent.---Bibb 
os. McKinley, Hopkins, and the heirs of Henry Cham- 
bers, dec’d. 


INSOLVENCY OF ESTATE. 

1. The insolvency of an estate, must be plead specially by 
the administrator, in contesting claims against the dece- 
dent.--- Humphreys vs. Morrow, adm’r. 


INTEREST. 
1. Where parties enter into a contract, without any stipu- 


lation for interest, but upon which, on default of pay- 
ment, interest accrues---its rate must be admeasured by 
the scale prescribed by the laws of the country where 
the contract was made: unless the parties contracted 
in reference to another jurisdiction---in which case, the 
law of the place of payment will govern.--Hanrick vs. 
Andrews. 

2. Where a bill is drawn in New York, payable in Alaba- 
ma, which does not contemplate the payment of inter- 
est on its face, and interest is only to accrue in default 
of payment at maturity---the interest will be regulated 
by the law of Alabama.---zb. 

3. But where a Joan is made in New York, and the inter- 
est is there paid on it; and a bill is there drawn, payable 
in Alabama, for the amount of the loan, with usury---the 
law of the former State furnishes the criterion by which 
it is to be determined whether the contract is usurious. 
---tb. 

4. It is not conclusive, to shew that the parties to a bill of 
exchange, contracted in reference to the interest pre- 
scribed by the law of Alabama,---that the bill expresses 
on its face, the place of payment to be in Alabama:--- 
Extrinsic proof is admissible, to explain the intention of 
the parties.---ib. 
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ISSUE- 

1. Where there are several pleas, and the entry of judg- 
ment speaks of the “issue joined,” the court will intend 
that all the issues were submitted to the jury.--Jennings 
vs. Cummings & Mason- 


JUDGMENTS, OF OTHER STATES. 

1. The statute of limitations is not a.good plea, in bar to 
an action of debt, on a judgment rendered in another 
State —Keith vs. Estill. 


JURISDICTION. 

1. Where defendant acknowledges service of a writ, and 
waives 2 particular entry required in the case—the ac- 
knowledgment, if proved, is sufficient to give. the court 
jurisdiction, and every thing consistent with the record, 
will be intended to sustain the judgment.—Earbee e¢ al. 
vs. Ware. 

2. Where the certificate of the President of the Bank con- 
tains no reference to the instrument sued on, other than 
its amount, it is insufficient to give the court jurisdiction, 
and too loose and indeterminate to be received.— Roberts 
et al. vs. The State Bank. 

8. Where the proceedings below are so informal and ir- 
regular, that the jurisdiction of the court cannot attach, 
the writ of error will be dismissed.—Reid vs, Owen, 
Martin et al. 

4. The County court has jurisdiction of the estate of a de- 
ceased Indian of the Creek tribe, and a grant of admin- 
istration on such an estate is valid.---Reed vs. Brasher. 

5. If a contract does not in terms, or by necessary impli- 
cation, furnish a rule by which the damages for its 
breach can be computed, it is a case sounding i in dama- 
ges merely, and the jurisdiction of a justice of the’ peace 
is ousted. i ivtovender vs. £ ‘underberg g, 

6. In a proceeding against defendants, ona notice from the 
bank, the judgment must shew that the court had juris- 
diction. —Ford vs. T'he Bank of Mobile. 


JURY AND JURORS. 
1. Where there are several pleas, and the entry ‘of judg- 
ment speaks of the “issue joined,” the court will intend, 
that all the issues were submitted tothe jury. _—Jennings 
vs. Cummings & Mason. 
2. Adverse possession of a personal chattel, may be wrong- 
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fully obtained, and depends upon the bona fides of the 
claim, and is therefore a questionof fact, for the consid- 
eration of the jury.---Brown vs. Lipscomb. 

3. The venire to the grand jury, andthe names of the grand 
jurors, are a part of the caption. and need not be intro- 
duced in an indictment.--- The State vs. Murphy. 


JUSTIFICATION. 
1. When a defendant justifies, under a writ, or other au- 
thority, he should set it out substantially and particular- 
poe his plea---general allegations are not sufficient.--- 
terce vs. Hill. 


LANDS. 

1. The lands of a person who dies intestate without chil- 
dren, or brothers or sisters, or the descendants of such, 
or father or mother, shall descend to his paternal and 
maternal uncles and aunts, equally.—Deloney et al. vs. 
Walker et al. 

2. The lands of an adult cannot be sold by a decree of 
the chancellor, to make partition, without his consent— 
the proper mode of proceeding is, after partition made, 
to direct each party to convey to the other.—Deloney 
etal. vs. Walker et al. 

3. Where land lying upon navigable waters, has other fix- 
ed metes and bounds-than the shore, the owner of such 
land is not entitled to reclamations by alluvian, as a ri- 
parian proprietor— The Mayor §-c. vs. Eslava. 

4. According to the common law, it was competent for 

* the sovereign to grant the shore, where the jus puli- 
cum was not to be disturbed. Such a grant conferred 
upon its grantee, the right (it no other) of appropriating 
the shore, after it had become derelict.—ib. 

5. The Kin*: of Spain, in virtue of the bulls of Pope Alez- 
ander VI, became the proprietor of the Spanish posses- 
sions in America, and could grant the shore of the navi- 
gable waters in his American colonies. And the pow- 
er possessed by the King, in this particular, might be 
exercised by his Viceroys, and other subordinates, with- 
in their respective jurisdictions.—+b. 

6. Where a grant is made by a public and responsible offi- 
cer, claiming and exercising the-right of disposing of the 
public domain, it will be presumed that he did it by the 
order and consent of the government he professes to re- 
present, or in whose name he acts; and, in the absence 
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of proof to the contrary, it will be intended, that he dis- 

posed of no more property of his sovereign, than the 

laws of Spain authorised.—b. 577 
7. The act of Congress, of the 26th of May, 1824, entitled 

“an act granting certain lots of ground to the corpora- 

tion of the city of Mobile, and to. certain individuals of 

said city,” does not assert a title on the part of the Uni- 

ted States, but is only a renunciation of whatever title 

the government has, or may be supposed to have, to so 

much of the shore as is described in it.—1b. 577 
8 The navigable waters of this State, having, by express 

stipulation, been declared “public highways, free to the 

citizens of said State, and the United States, without a- 

ny tax, duty, impost, or.toll therefor, imposed by the 

State,”—it is not competent for Congress to grant the 

shore.—ib. 577 
9. By the act of 1819, “to enable the people of the Alaba- 

ma Territory to form a constitution,” &c.it is provided, | 

that “said territory, when formed into a State, shall be 

admitted into the Union, upon the same footing withthe 

original States, in all respects whatever.” Now. as the 

original States have the exclusive right of property over 

the tide waters within their limits, subject to the jus 

publicum, it follows, that this State possesses a similar 

right; and no grant of property in the shore, to an indi- 

vidual, by Congress, is authorised by its constitutional 

powers.—ib. 578 
10. By the acts of Congress, regulating the survey and dis- 

posal of the public lands,-the Federal government has 

renounced the title to the navigable waters within this 

State, and the soil covered by them; consequently, the 

proceedings under the act of April, 1818, “authorising 

the disposal of certain lots of public ground in the city of 

New Orleans and town of Mobile”’—cannot be consid- 

ered as a dedication of the shore to the uses of the city 

of Mobile.—ib. 578 
11. By the admjssion of Alabama into the Union, without 

a reservation of the right of property in its navigable 

waters, the State suc ceeded to all the right of the Uni- 

ted States, except so far-as it was reserved by the Fed- 

eral Constitution, in some of its grants, or its retention 

was necessary to enable Congress to exercise its delega- 

ted powers.—7b. 578 
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LEGACY. 
1. Semble—at common law, an action to recover a_ legacy, 
may be maintained upon an express promise, founded on a 
sufficient consideration ; and it is clear, that such an ac- 
tion is authorized by the act of 18U6, entitled “an act con- 
cerning wills and testaments ; the settlement of intestates’ 
estates ; and the duty of executors, administrators and 
ea & Wife vs. Hughes, by his guardian, 
C. 
2. A demurrer to a declaration, which alleged that the defen- 
‘dants were appointed and qualified as executors of the 
will of the testator, and as such, received assets sufficient 
to pay all the debts and legacies with which the estate 
was chargable; aud in consideration, &c. undertook, 
&c. to pay the plaintiff a legacy bequeathed to him, &c. 
admits an express promise.---ib. 

3.And it is not necessary, that the declaration, in such 
case, should allege a special demand—the licet sepius 
requisitus is sufficient; nor is it necessary that a de- 
mand subsequent to the promise, should be proved on the 
trial.--ib. 

4. On objection to the declaration, that there was no one 
competent, in law, to claim the benefit of the promise, 
at the time it was made, the court held, that under a de- 
claration, commencing as follows—“Alfred J. Hughes, 
by John R. Fleming, his guardiav, who is admitted by 
the court here, to prosecute for the said Alfred J. Hughes, 
who is an infant, within the age of twenty-one years, by 
attorney complains, &c.”—they would intend, 1. That 
Fleming was the general guardian of Alfred J. Hughes ; 
2. That the promises made by the executor and execu- 
trix, to pay the legacy of Hughes, the ward, was effectual 
in law.: --2b. 


LEVY. 

1. A levy made on Sunday, is void by statute, and does not 
divest defendant’s title to the property levied on.--Pierce 
vs Fill. 

2. Detinue will lie to recover property levied on, on Sun- 
day.—b. 


LEX FORI. . 

1, Where parties enter into a contract, withont any stipu- 
lation for interest, but upon which, on default of pay- 
ment, interest accrues—its rate must be admeasured by 
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the scale prescribed. by the laws of the country where 
the contract was made: unless the parties contracted 
in reference to another jurisdiction—in which. case, the 
law of the place of payinent will govern.—Hanvrick vs. 
Andrews. 

2. Where a bill isdrawn in New York, payable in Alabama, 
which does not Coenennpats the payment of interest on 
its face—and interest is only to accrue in default of pay- 
ment at maturity—the interest will be regulated by the 
law of Alabama.—). 

3. It is not conclusive, to shew that the parties to a bill of 
exchange, contracted in reference to the interest prescri- 
bed by the law of Alabama,—that the bill expresses on 
its face, the place of payment to be in Alabama:—Ex- 
trinsic proof is admissible, to explain the intention of the 

arties.—72b. 

4, hn n an action against the indorser of a bill of exchange, 
where the indorsement was made inthis State—the law 
of this State must govern as to the rate of damages. 
Cullum vs. Casey &* Co. 








LEX LOCI. 

1. Contracts are to be construed or interpreted according 
to the laws of the place where they a Fe i ade—unless 
they are entered into witha view to the laws of someo- 
ther State —Hanrick vs. Andrews. 

2. Where parties enter into a contract, without any stipu- 
lation for interest, but upon which, on detault of pay- 
ment, interest accrues---its rate must be admeasured by 
the scale prescribed by the laws of the country where 
the contract was made: unless the parties contracted 
in reference to another jurisdiction---in which case, the 
law of the place of payment will govern.--db. 

3. But where a loan is made in New York, and the interest 
is there paid on it; anda bill is there drawn, payable in Al- 
abama, for the amount of the loan, with usury—the law 
of the former State furnishes the criterion by which it 
is to be determined whether the contract is usurious.—#b. 

4. Where the sheriff makes a levy, he is liable to the plain- 


7) 
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tiff for the amount of the judgment, if the property be of 


sufficient value for that purpose, and it is the sheriff’s du- 
ty to provide for its forthcoming at the day of sale ; but 
if the property be carried away by defendant’s conni- 
vance, the plaintiff cannot be referred to the sheriff for 
payment.---Webd vs. Bumpass. 
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LIEN. 
1. A fi. fa. levied on a vessel, will not divest a previous 
lien, acquired by a libellant in admiralty. teed vs. 


Fawkes. 





LIMITATION, STATUTES OF. 

1. The statute of limitations, must always be pleaded in 
actions ex contractu, if such a defence is intended to be 
relied on.---Brown vs. Hemphill. 

2. The statute of limitations is not a good plea, in bar to an 
action of debt, on a judgment rendered in another State. 
--- Keith vs. Esfill. 


LOSS PROOF OF. 
1. Where plaintiff claims under a deed alleged to be lost— 
proof, that the original was placed in the hands of coun- 
sel, for the purpose of instituting the action; and that to 
obtain evidence of its execution, it was sent ina commis- 
sion to one D, residing in Kentucky, who informed the 
witness by letter, that he had by mail forwarded the 
commission, deed, &c., in an enclosure, directed to the 
clerk of the court at Mobile; but which package, it ap- 
eared, never reached Mobile—is considered sufficient to 
establish the former existence of the deed, and its loss. 
—Swift vs. Fitzhugh. 

2. The correspondence between D and the witness, is equi- 
valent to a demand of the instrument; and is sufficient, D 
being a non-resident, without taking his deposition to 
prove the fact.—b. 


LUNACY, INQUISITION OF. 

1. An inquisition of lunacy was found against Winston, and 
being made known to the court, his guardians were per- 
mitted to come in and defend. The inquisition being af- 
terwards set aside, and Winston restored to the manage- 
ment of his estate, the order appointing the guardians of 
the lunatic to defend, was discharged. Held, that as 
Winston afterwards appeared by attorney, no process 
was necessary to bring:him into court, and that the irre- 
gularity, if any existed, was waived by his appearance. 
— Winston vs. Moffet. 


MARRIAGE SETTLEMENT. 
1. A post-nuptial settlement, made in pursnance of an anée- 
nuptial agreement, is not within the letter or spirit of 
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the terms “deed of trust, mortgage, or other legal incum- 
brance,” as used in the actof eighteen hundred and twen- 
ty-four.— Swift vs Fitzhugh. 

2. And the act does not require such an instrument to be re- 
corded.—ib. 

3. If a deed be obtained by duress, or by false and’ fraudu- 
lent practices—-it has no legal cxistence: but where one 
signs a marriage settlement, the contents of which he 
does not know, or seek to know—it is equivalent to giv- 
ing the grantee a carte blanche, as to its terms.—ib. 

4. The law does not require a marriage tettlement to be 
recorded—and it will not avail a party, who has pur- 
chased property of a vendor who had no title, that he 


had no notice of the deed of settlement.—Smoot vs. 
Fitzhugh. 


MORTGAGE. 

1. Where a mortgage is given, to secure the payment of 
four several promissory notes, and a bill of foreclosure 
is filed by the mortgagee, which states that the three 
notes last due remain unpaid, and no mention is further 
made of the note which arrived first at maturity-—Chan- 
cery will infer that it was paid before the filing of the 
bill —Levert et al. vs. Redwood- 

2. If otherwise, and the note belongs to some other person 
than the complainant, at the time of filing the bill, and 
such a circumstance is esteemed important to the de- 
fendant; it is his duty to present the matter, in his an- 
swer ;—such an allegation in the complainant's bill, is 
wholly unnecessary.—?5. 

3. And where one of the notes is not due at the hearing of 
the case, and the bill is taken pro confesso, Chancery 
will order so much of the mortgaged premises to be 
sold, as will be sufficient to pay off the notes that are 
past due, together with the interest and costs; and the 
decree will stand as security for payment of the amount 
not yet due, with leave to the mortgagee, to obtain an 
order for the sale of the mortgaged premises, when the 
remaining note reaches maturity.—2b. 

4. Where the title of a mortgagee becomes absolute by 
a forfeiture of the condition, a subsequent payment can- 
not, at law, divest him.— Brown vs. Lipscomb. 

5. An order in chancery, made at the second term after 
the filing of the bill, reciting that publication was duly 
made, of an order of the previous term, requiring non-res- 
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ident infant defendants to appear, answer, &c.—appoint- 
ing a guardian, ad litem, taking the bill pro confesso, and 
referring it to the master to take and report an account 
to the same term,—wias held to be itregular.—Heirs of 
Dunning et al. vs. Stanton et al. 

6. And a deéree, rendered at the same term, confirming 
a report of the master, (made in obedience to such or- 
der,) and directing a sale of mortgaged property, with- 
out an answer or prooi by the guardian, is erroneous ; 
because the infant defendants are denied the benefit of a 
full defence.—b. 


NAVAGABLE WATERS. 

1. Where land lying upon navigable water, has other fixed 
metes and bounds than the shore, the owner of suchland 
is not entitled to reclamations by alluvian, as a riparian 
proprietor.--- The Mayor and Aldermen of the City of Mo- 
bile vs. Eslava. 

2. According to the common law, it was competent for the 
sovereign to grant the shore, where the jus publicum was 
not io be disturbed. Such a grant conferred upon its 
grantee, the right (if noother) of appropriating the shore, 
after it had become derelict.---ib. 

3. The King of Spain, in virtue of the Bulls of Pope Aleran- 
der VI, became the proprictor of the Spanish possessions 
in America, and could grant the shore of the navigable 
waters in his American colonies. And the power pos- 
sessed by the King, in this particular, might be exercis- 
ed by his Viceroys, and other subordinates, within their 
respective jurisdictions.—th. 

4. The navigable waters of this State, having, by express 
stipulation, been declared “public highways, free to the 
citizens of said State, and the United States, without a- 
ny tax, duty, impost, or toll therefor, imposed by the 
Rtate,”---it is not competent for Congress to grant the 
shore.---ib. 

5. By the act of 1819, “to enable the people of the Alaba- 
ma Territory to form a constitution,” &c. it is provided 
that “said territory, when formed into a State, shall be 
admitted into the Union, upon the same footing with the 
original States, in all respects whatever.” Now, as the 
original States have the exclusive right of property over 
the tide waters within their limits, subject to the jus 
publicum, it follows, that this State possesses a similar 
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right; and no grant of property in the shore, to an indi- 
vidual, by Congress, is authorised by. its constitutional 
angi 578 

y the acts of Congress, regulating the survey and dis- 
posal of the public lands, the Federal government has 
renounced the title to the navigable waters within this 
State, and the soil covered by them; consequently, the 
proceedings under the act of April, 1818, “authorising 
the disposal of certain lots of public ground in the city of 
New Orleans and town of Mobile”—cannot be consid- 
ered as a dedication of the shore to the uses of the city 
of Mobile.—ib. 578 
7.By the admission of Alabama into the Union, without 

a reservation of the right of property in. its navigable 

waters, the State succeeded to all the right of the Uni- 

ted States, except so far as it was reserved by the Fed- 

eral Constitution, in some of its grants, or its retention 

was necessary to enable Congress to exercise its delega- 


ted powers.—?). 578 
8. The navigable waters extend not only to low, but em- 

brace the soil even to high water mark.---2b. 578 
NEGLIGENCE. 


1. A wrongdoer is responsible for all the consequences 
which flow immediately from his wrongful or negligent 
acts; and this rule is the same in civil as in criminal ca- 
ses, and the responsibility is not relieved by the fact, 
that the consequences of the injurions act could have been 
prevented by the care or skill of the suflerer.--Phares & 


Herndon vs. Stewart. 336 
NEW TRIAL. 
1. A bill of exceptions is not waived, by a motion for a new ° 
tria].--- West vs. Cunningham. 104 


2. A motion for a new trial is addressed to the discretion of 
the court; but the court trying a cause ought not to 
grant a new trial, for causes embraced by a bill of ex- 
ceptions---unless the party waive the exception.---ib. 104 

3. But if the primary court make no such requisition of a 
party moving for a new trial, but allow the exception, 
and overrule his motion;---the appellate court cannot re- 


fuse to consider the exception.---tb. 104 


OVERSEER. 
1, The overseer of a plantation, as such, has no right to bind 
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his employer, by the purchase of articles which he may 
suppose necessary. Such authority is not necessary, to 
enable him to perform the duties incident to his station, 
and therefore he cannot be presumed to be invested with 


it—Fisher § Johnson vs. Campbell. 210 
2. A master, being entitled to the labor of his slaves, is 
bound to provide for their wants.—ib. 210 


3. And where no provision is made by an absent master for 
their subsistence, an overseer may procure necessary 
supplies on account of the owner, op the same ‘eae 
that a father is liable to support his children.—id. 

4. There is no usage in this State, which authorises an over- 
seer to purchase necessaries, for the maintenance of the 
slaves of an absent master, and thus bind the master con- 
trary to his wishes.—ib. 210 


210 


PAPAL AUTHORITY. 
1. Whatever might be the extent of the papal authority in 
Old Spain, the grants of Popes Alexander VI and Julius 
II, to Ferdinand, made the Spanish monarchs, in effect, 
the head of the Catholic church, in their American pos- 
sessions.—dJoaquim, &c. vs Heirs of Eslava. 527 


PAPERS, SUBSTITUTION OF. 

1. A declaration may be substituted for one that is lost, as 
well after judgment rendered, as before.--- Williams et al, 
vs. Powell: 493 


PARTITION. 

1. The lands of an adult cannot be sold by a decree of the 
chancellor, to make partition, without his consent—the 
proper mode of proceeding is, after partition made, to 
direct each party to convey to the other.—Deloney et al. 
vs. Walker et al. 497 


PARTNERS. 

1. Debts due to a firm, may be assigned to either of the 
partners; and a note given tothe assignee, for the 
amount due by a debtor of the firm, extinguishes his 

. debt due the firm—therefore—Lamkin, ad. vs Phillips 98 

2. Where one gives a note, for a partnership demand, after 
dissolution, to the administrator of a deceased partner, 
who, in his life time, was duly authorised to settle the 
partnership accounts, and to whom they had been as- 
signed—he extinguishes the debt before due by him to 
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the firm: and if garnisheed, as a debtor of the surviving 
partner, his answer ought to be, that he is in no wise in- 
debted to the surviving partner-—ib. 

3 And if he answer otherwise, or if a liability be fixed on 
him, independent of his answer; the administrator of 
the deceased partner cannot be prejudiced by the erro- 
neous judgment given in a case to Which he is neither 
party or privy.—b. 

4. If the garnishee truly state the facts, no judgment ought 
to be rendered against him, as a debtor of the surviving 
partner; and if judgment be rendered against him, it 
may be successfully resisted by writ of error.—ib. 

5. But if he omit to state the circumstances attending the 
extinguishment of the partnership account, by reason of 
giving his note to the administrator, the fault is his own; 
—and he will not be entitled to relief against the admin- 
istrator.—ib. 

6. A partner can receive his individual debt, in payment of 
goods sold by him belonging to the firm.—Fisher and 
Johnson vs. Campbell. 

7. Plaintiff may discontinue as to partners, on whom a 
writ issued against ‘a firm, was not served.—Earbee vs. 
Evans §& Carman. 

8. The assignee ofa note drawn by a firm, payable to one 
of its members, and assigned by him, may maintain ac- 
7 against the firm.—Smyth vs. Strader, Perrine § 

0. 

9. In assumpsit, on a note made payable to W, a plea of 
off-set of an open account due defendants by W. & D, 
partners, &c.—is bad on demurrer.—— Von Pheel § Me- 
Gill vs. Connally §& Anderson. 

10. The statute of 1818,(Aik. Dig. 268,) merely gives the 
right to sue, and by the suit alone, to change the nature 
of a partnership obligation from joint, to joint and seve- 
ral.--- Trann vs. Gorman and Chapman. 


PLEADING. 

1. A defence of usury, as it avoids a contract, is allowable 
under the plea of non-assumpsit—Hanrick vs. An- 
drews. 

2. But a special plea, disclosing particularly the facts pro- 
posed to be proved ina defence of usury, is allowable--- 
special demurrers not being tolerated in this State.--tb, 

8, A judgment sustaining a demurrer toa special plea; 
which contains matter that would be good under the ge- 
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neral issue, does not, of itself, authorize the rejection of 
the same matter, as evidence to support the general issue. 

4. The omission to aver, in a general count, for money had 
and received---a promise to pay on request, is not mat- 
ter of substance.---Maddor vs. Brown. 

§.’The omission to set forth in a declaration, the manner 
of. payment prescribed in a contract, cannot be taken 
advantage of as a variance, if no question arises in the 
case, upon that part of the contract —’ Rae vs. Raser. 

6. The terms “for value received,” “cr order,” or even the 


insertion of a specific consideration, do not at all enter: 


into the legal meaning or effect of a promissory note.— 


7. Thus—the omission to set out in a declaration, on a pro- 
missory note, (there pom no attempt to set it out in hac 
verba, the specific consideration; and that it might be 
discharged by other paper,—cannot be taken advantage 
of as a variance.—ib. 

8, Such understanding is to be regarded as a stipulation 
for the benefit of the maker of the note; and cannot in- 
fluence the payee’s right to recover the amount of the 
note and interest, unless discharged by the substitution 
of other paper.—ib. 

9. An averment, that the bill was presented to the draw- 
ee, and acceptance demanded, but that drawee refused 
to accept the same, of which defendant had notice—is a 
sufficient averment.—Cullum vs, Casey §* Co. 

10. An allegation, that demand of payment was made and 
refused, at the place of business of the payer, is suffi- 
cient.— ib. 

1}. It is no objection, since special demurrers have been 
dispensed with by statute, that a special plea amounts to 
the general issue, — Townson vs. Moore. 

32, Where an affidavit to hold to bail is not sufficient, the 

uisition of bail is unanthorized, and the bail bond in- 
valid: and toa scire facias on the bail bond assigned— 
a special plea, amounting to the plea of nul tiel record, 
may be pleaded, and will be sustained.---b. 

13. A motion to strike out a plea, is addressed to the discre- 

wy of the court, and its refusal is not revisable in error. 

}4. A defendant, in slander, cannot, under the general is- 
sue, give in evidence the truth of the charge, but must 


plead it specially.---Arrington vs. Jones. 
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15. But any facts or circumstances, which will rebut or re- 
pel the presumption of malice, are properly admissible 
under the general issue.---tb, 

16. And to that end, the defendant, by way of excuse,may 
prove any thing short of a justification, and which does 
not necessarily involve the truth of the charge, or tend 
to prove it true.---tb. 

17. Therefore, where one brought his action against a de- 
fendant, for saying that plaintiff had sworn to a lie, on 
the trialofa certain case:---evidence of what plaintiff 
did swear, may be given under the general issue, in 
mitigation of damages.---1b. 

18. But evidence to shew that what plaintiffswore on the 
trial was false, is inadmissible, without a plea of justifica- 
tion.---tb. 

19 And it is immaterial qu> ad the admissibility of the ev- 
idence, whether the charge was perjury, in general 
terms, or false swearing, in a particular case mentioned. 
---tb, 

20. When the truth is given in evidence, it must be under 
a plea which will require, not only the truth of the 
charge to be proved: but also which will require that 
the corrupt intention, be either expressly proved or ne- 
cessarily inferred, from.the circumstances of the case.--- 
1b. 

21. The custom of pleading the usual pieas, by merely na- 
ming them, has prevailed too long, and been sanctioned 
by toomany decisions, to be now overturned,--Abercrom- 
bie vs. Mosely. 

22. When a detendant justifies, under a writ, or other au- 
thority, he should set it out substantially and particular- 
y his plea---general allegations are not sufficient.--- 

terce vs. Hill. 

23. In trespass, where defendants sever in their pleadings, 
and separate verdicts are found against them, the judg- 
ment must correspond with the verdict.--- Golding et al, 
vs. Hall. 

24. Where a defendant is advised of the death of plaintiff, 
and those prosecuting the case will not admit the death 
—the suit may be arrested by interposing a plea of puis 
darrien continuance.—Hatich vs. Cook, adm’r. 

25. But when the death of either of the suitors is suggested 
by those who have represented him in the cause, the 
court must ascertain the fact in some other manner than 
by plea.—+. 
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neral issue, does not, of itself, authorize the rejection of 
the same matter, as evidence to support the general issue. 

4. The omission to aver, in a general count, for money had 
and received---a promise to pay on request, is not mat- 
ter of substance.---Maddor vs. Brown. 

§.’'The omission to set forth in a declaration, the manner 
of. payment prescribed in a contract, cannot be taken 
advantage of as a variance, if no question arises in the 
case, upon that part of the contract—M’ Rae vs. Raser. 

6. The terms ‘‘/or value received,” “cr order,” or even the 


insertion of a specific consideration, do not at all enter: 


into the legal meaning or effect of a promissory note.— 


7. Thus—the omission to set out in a declaration, on a pro- 
missory note, (there weing no attempt to set it out in hac 
verba, the specific consideration; and that it might be 
discharged by other paper,—cannot be taken advantage 
of as a variance.—ib. 

8, Such understanding is to be regarded as a stipulation 
for the benefit of the maker of the note; and cannot in- 
fluence the payee’s right to recover the amount of the 
note and interest, unless discharged by the substitution 
of other paper.—ib. 

P. An averment, that the bill was presented to the draw- 
ee, and acceptance demanded, but that drawee refused 
to accept the same, of which defendant had notice—is a 

cient averment.—Cullum vs, Casey §* Co. 

10. An allegation, that demand of payment was made and 
refused, at the place of business of the payer, is suffi- 
cient.—ib. 

1}. It is no objection, since special demurrers have been 
dispensed with by statute, that a special plea amounts to 
the general issue, — Townson vs. Moore. 

12, Where an affidavit to hold to bail is not sufficient, the 

uisition of bail is unanthorized, and the bail bond in- 
valid: and toa scire facias on the bail bond assigned— 
a special plea, amounting to the plea of nul tiel record, 
may be pleaded, and will be sustained.---ib. 

13. A motion to strike out a plea, is addressed to the discre- 
tion of the court, and its refusal is not revisable in error. 


14.4 defendant, in slander, cannot, under the general is- 
» give in evidence the truth of the charge, but must 


sue, 
plead it specially.----Arrington vs. Jones. 
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15. But any facts or circumstances, which will rebut or re- 
pel the presumption of malice, are properly admissible 
under the general issue.---tb. 

16. And to that end, the defendant, by way of excuse,may 
prove any thing short of a justification, and which does 
not necessarily involve the truth of the charge, or tend 
to prove it true.---tb. 

17. Therefore, where one brought his action against a de- 
fendant, for saying that plaintiff had sworn to a lie, on 
the trialofa certain case:---evidence of what plaintiff 
did swear, may be given under the general issue, in 
mitigation of damages.---tb. 

18. But evidence to shew that what plaintiff swore on the 
trial was false, is inadmissible, withouta plea of justifica- 
tion.---tb. 

19 And it is immaterial qu> ad the admissibility of the ev- 
idence, whether the charge was perjury, in general 
terms, or false swearing, in a particular case mentioned. 
---tb, 

20. When the truth is given in evidence, it must be under 
a plea which will require, not only the truth of the 
charge to be proved: but also which will require that 
the corrupt intent:on, be either expressly proved or ne- 
cessarily inferred, from.the circumstances of the case.--- 
ib. 

21. The custom of pleading the usual pieas, by merely na- 
ming them, has prevailed too long, and been sanctioned 
by toomany decisions, to be now overturned,--Abercrom- 
bie vs. Mosely. 

22. When a detendant justifies, under a writ, or other au- 
thority, he should set it out substantially and particular- 
ym his plea---general allegations are not sufficient.--- 

terce vs. Hill. 

23. In trespass, where defendants sever in their eae 
and separate verdicts are found against them, the judg- 
ment must correspond with the verdict.--- Golding et al, 
vs. Hall. 

24. Where a defendant is advised of the death of plaintiff, 
and those prosecuting the case will not admit the death 
—the suit may be arrested by interposing a plea of puis 
darrien continuance.—Hatch vs. Cook, adm’r. 

25. But when the death of either of the suitors is suggested 
by those who have represented him in the cause, the 
court must ascertain the fact in some other manner than 
by plea.—+. 
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26. A plaintiff in an action need not reply specially to pleas 
concluding to the country, and the omission of a similiter 
is not an error for which judgment will be reversed.— 
Evans vs. St. John 186 
27. The admission or rejection of additional pleas, is a mat- 
ter wholly within the discretion of the court, and can- 


not be examined in a court of errors,—ib. 186 
28. Advantage of an irregularity ina writ, must be taken by 
plea in abatement.---Findlay vs. Pruitt. 195 


29. It is essential to the va'idity of aplea in abatement to the 
writ, that the writ should be set out on oyer—where this 
is not done, it cannot be presumed to be waived.-—ib. 195 
30. A plea in abatement to a writ, taken in short, by con- 
sent of parties—waives both the form and substance of 


the writ.---ib. 195° 
31. Advantage can only be taken of a variance between 
a writ and declaration, by plea in abatement.---ib. 195 


32. It is not necessary in a declaration in. debt on single 
bill, to aver a delivery of the writing obligatory to the 
payee; although such delivery is essential to its validi- 
ty.---Brown vs. Hemphill. 206 
83. The statute of limitations, must always be pleaded in 
actions ex contrdctu, if such a defence is intended to be 


relied on.---Brown vs. Hemphill. 206 
34. Judgment by default, where no declaration appears of 
record, is reversable on error.—ANapper vs. Noland. 218 


85. The statute which requires an endorsement of the 
cause of action on a writ, introduces no new rule of 
pleading ; nor does it confine the discretionary powers 
of the court in relation to pleading---it merely dispenses 
with the service of a copy of the declaration, which was 
previously required.--- Wharton vs. Franks. 232 

86. After plea-to a declaration, it will be presumed that the 
leave of the court was obtained to amend the endorse- 
ment on the writ, conformably to the justice of the case 
and to the declaration.---ib. 232 

87. The Circuit courts exercise a just discretion in relation 
to the whole subject matter of pleading, which will not 
be reviewed.---ib. 232 

38. A count, which alleges that money has been laid out 
for another, without charging directly that it was at the 
instance of defendant---is bad on demurrer.---ib. 222 

39. Where a judgment on demurrer is reversed, and the 
cause remanded---a respardcas ouster will be awarded. 
o--tb. %. % 232 


% 
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40. The insolvency of an estate, must be plead specially by 

the administrator, in contesting claims against the dece- 

dent.---Humphireys vs. Morrow, adm’r, 283 
41. A demurrer is rightfully sustained to a plea, that plain- 

tiff is not the owner of a note sued on, if such plea be 

not verified by the affidavit of defendant.—Jennings vs. 

Cummings 4° Mason. 309 
42. Where there are several pleas, and the entry of judg- 

ment speaks of the “issue joined,” the court will intend 

that all the issues were submitted to the jury.--Jennings 

vs. Cummings §* Mason. 309 
43. The authority of the agent to execute a bond, must be 

questioned by plea to that effect, or it will be presumed 

by the court.—Al/ford vs. Johnson. 320 
44. A frivolous plea may be treated as a nullity, and judg- 

ment signed for want of a plea.---S/anley et al. vs. Hill. 368 
45. It is sutlicient, in a declaration, to allege, that the con- 

sideration of a contractto deliver property, arises from 

defendant’s acknowledgment of the receipt of money.— 

Barnett vs. (rholson. 381 
46. Under the plea of the general issue, in assumpsit on a 

note,—a defence of a breach of warranty of the Bs apt 

for which the note was given, is allowable—Robinson 

vs. Windham. 397 
47. And in a subsequent action on the case, brought to re- 

cover forthe breach of warranty,—a special plea, that 

the same matters had been enquired into, in the defence 

to the note, and judgment rendered which remained un- 

reversed, is good.—ib. 397 
48. In all cases where the sum sued for exceeds twent 

dollars, a declaration or statement must be fled. Moff 

§ Burns vs. Bragg. 424 
49. Inan action by the endorsee of a promissory note, a- 

gainst the maker, an objection, that the declaration omits 

to set out the name of one of the endorsers, is not availa- 

ble after verdict.—Strader, Perrine & Co. vs. Aleran- 

der et al. 44} 
50. But where an endorsement is alleged, and the note 

does not correspond with the allegation, it will be reject- 


ed.—ib. 441 
51. Where pleas conclude to the country, a stmililer is not 
necessary.— Smyth vs. Strader, Perrine & Co. 446 


52. In assumpsit, on a note made payable to W, a plea of 
off-set of an open account due defendants by W & D., 
partners, &c.---is bad on demurrer;---Von Pheel & Me- 

Gill vs. Connally & Anderson. 452 
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53. An averment in a declaration on a note payable in bank, 
that the same was presented at the bank, when due, is a 
sufficient allegation of a demand of payment.—Smith vs. 
Raymond. < 

54. An omission to file a decld@fation, will be fatal on error, 
notwithstanding defendant may have appeared to the 
action, and suffered jédament by default.—Price et al. 
vs. Chevers. 

55. A special plea, setting forth that the deed sued on was 
not the deed of the detendant, because, at the time of 
its execution, he was a lunatic,---not verified by aflida- 
vit, is bad on demurrer.--- Winslon vs. Moffet. 

56. Ademurrerto a declaration, which alleged that the defen- 
dauts were appointed and quatificd as executors of the 
will of the testator, and as such, received assets sufficient 
to pay all the debts and legacies with which the estate 
was chargable; and in consideration, &c. undertook, 
&c. to pay the plaintiff a legacy bequeathed to him, &c. 
admits an express promise.--Gause § Wife vs. Hughes, by 
his guardian, §c. 

57. And itis not necessary, that the declaration, in such 
case, should allege a special demand—the licet sepius 
requisitus is sufficient; nor is it necessary that a de- 
mand subsequent to the promise, should be proved on the 
trial.---ib. 

58. Ono bjection to the declaration, that there was no one 
competent, in law, to claim the benefit of the promise, 
at the time it was made, the court held, that under a de- 
tlaration, commencing as follows—“Alfred J. Hughes, 
by John R. Fleming, his guardiav, who is admitted by 
the court here, to prosecute for the said Alfred J. Hughes, 
who is an infant, within the age of twenty-one years, by 
attorney complains, &c.”—they would intend, 1. That 
Fleming was the general guardian of Alfred J. Hughes ; 
2. That the promises made by the executor and execu- 
trix, to pay the legacy of Hughes, the ward, was effectual 
in law. --2b. 

59. An objection to the form of a declaration merely, is 
not available, under ourstatute of amendments.-- Aber- 


crombie vs. Knox & Co. 


PRACTICE. 

1. The death of a plaintiff may be suggested, and his ad- 
ministrator made a party to the suit, whilst the trial is 
progressing.—Hatch vs. Cook, adm’r, 
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2. Where a defendant is advised of the death of plaintiff, 
and those prosecuting the case will not admit the death 
—the suit may be arrested by interposing a plea of puis _ 
darrien continuance.—ib. 177 
3. But when the death of either of the suitors is suggested 
by those who have represented him in the cause, the 
court must ascertain the fact in some other manner than 
by plea.—ib. 177 
4. Proceeding to judgment when either party is dead, more - 
especially when defendant is so,is an irregularity for 
which judgment may be avoided.—b. 177 
5. The usual practice is, that when the representative of a 
deceased plaintiff produces his letters testamentary or of 
administration, the case proceeds: or if defendant dies, 
his representative is made a party by suggestion; or 


laintiff brings him into court by scire facias—ib. | 177 
6. Where the deathis denied, it is proper that the fact 
should be-shewn by affidavits.—ib. 177 


7. Parties are presumed, by the rules of practice, to waive 
all errors not specially mentioned‘in their assignments. 
—Evans vs. St. John. 186 
8. But where there is no joinder in error, and in cases 
where parties are permitted to re-assign, the court will 
look into matters not covered by the errors assigned.— 
ib. 186 


POSSESSION. | 
1. An unconditional grant of personal property, is perfect- 

ed by the delivery of the deed to a third person, for the 

use of the grantee, though the possession may remain in 

the grantor.—McCutchen’s adm’rs. vs. McCutchen. 650 
2. Such a deed cannot be revoked by the grantor after de- 

livery, as the deed vests the title tothe property, and the 

right of possession in the grantee.—#b. _ 650 
3.As between the donor, and those claiming under him 

and the donee, a gift of personal property by deed, is 

valid, though possession remain with the grantee.—ib. 650 


PROTEST. 
1. Where a notary certified in a protest, as follows: “noti- 
ces of protest given to the drawer and two first endor- 
sers same day”—it was intended, that the notice was in 
writing, and given personally.— Roberts et al. vs. The 
State Bank. 312 


9~- 100 








194 INDEX. 


RECORD. 

1. Enquiries into the genuineness of the records of the court 
cannot be allowed, in a criminal case, after the jury are 
empannelled.— The State vs. Matthews. 

2. Parol evidence to prove the identity of a record, where 
the venue is changed, is admissible, on a suitable issue 
joined raising the question.—b. 

3. A record is evidence of the facts recited, only between 


the immediate parties to it, or privies in fact or in law.-- 
Blann vs. Chambliss. 


REGISTRATION. 

1. The statute of eighteen hundred and twenty-four, (Aik. 
Dig. 207,) does not require proof of the execution of a 
deed, executed in another State, as a condition of its re- 

istration. The act presumes this to have been done in 

e county where the deed was executed :—and requires 
it to be recorded in the county to which the property co- 
vered by it is removed, forthe purpose of giving notice 
of the incumbrance.—Swift vs. Fitzhugh. 

2.A post-nupitial settlement, made in pursnance of an anée- 
nuptial agreement, is not within the letter or spirit of 
the terms “deed of trust, mortgage, or other legal incum- 
areal as used in the actof eighteen hundred and twen- 

-four.—-ib. 
nd the act does not require such an instrument to be re- 
corded.—ib. 

4. The law does not require a marriage settlement to be 
recorded—and it will not avail a party, who has pur- 
chased property of a vendor who had _ no title, that he 
fad no notice of the deed of settlement.—Smoot vs. 
Fitzhugh. 


REVERSAL, EFFECT OF. 
1. Where a judgment is reversed, and the cause remand- 
_ed, the court below has plenary control over every 
p axe not expressly adjudicated, which may arise in 
e cause.---Moody vs. Keener. 


RIGHT OF PROPERTY, TRIAL OF. 

1. On a trial of the right of property, the plaintiff in exe- 
cution cannot complain, that the verdict in his favor does 
not ascertain the value of the property in dispute.--Bur- 
nett, Wilroy & Co. vs Mazey. 

2. The verdict of a jury is presumed to conform to the ev- 
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idence, unless the contrary appear from the recsrd.--ib, 410 


3. Where the jury omit to find the value of the property 
in controversy, if itis not returned to the sheriff, in obe- 
dience to the condition of the bond of the claimant, the 
plaintiff in execution may prosecute an action at law, 
and recover damages for the breach.---2b. 

4. A judgment rendered on a trial of the right of property, 
before a justice of the peace.-:may be removed by cerét- 
orart to the county court.---Gregg vs Hinson et al. 


RIPARIAN RIGHTS. 

1. Where land lying upon navigable water, has other fixed 
metes and bounds than the shore, the owner of suchland 
is not entitled to reclamations by alluvian, as a riparian 
proprietor.--- The Mayor and Aldermen of the City of Mo- 
bile vs. Eslava. 

2. According to the common law, it was competent for the 
sovereign to grant the shore, where the jus publicum wag 
not io bedisturbed. Such a grant conferred upon its 
grantee, the right (if noother) of appropriating the shore, 
after it had become derelict.---th. 

3. The King of Spain, in virtue of the Bulls of Pope Alexan- 
der VI, became the proprietor of the Spanish possessions 
in America, and could grant the shore of the navigable 
waters in his American colonies. And the power pos- 
sessed by the King, in this particular, might be exercis- 
ed by his Viceroys, and other subordinates, within their 
respective jurisdictions.—+. 


SALE. 

1. A stranger cannot be permitted to question the validit 
of the sale of trust property.---Brown vs. Lipscomb. 

2. An offer to sell property, not requiring an acceptance 
of the proposition to be accompanied with the purchase 
money, though made through an agent, may be re-called 
without notice being first given to the person to whom 
it was made; aliter, if the money is to be paid simulta- 
neously with the acceptance, unless the continuance of 
the offer was for a limited time, and the acceptance was 
not made until after the limitation expired.—Falls & 
Caldwell vs. Gaither. 

3. An offer to sell, which requires the payment of the mo- 
ney, as the condition of acceptance, can only be met by 
the payment of the money.—ib. 

4.The period during which an offer to sell remains open 
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to acceptance, depends upon the terms in which it was 
made, and other attendant circumstances.—ih. 605 
5. An authority to an agent, to sell and receive the money, 
does not authorise him to sell, without receiving the mo- 
ney.—ib. 605 
6. It is essential to a contract of sale, that there should be 
a concurrence of the minds of the vendor and vendee, 
though that concurrence need nottake place at thesame 
instant of time.—ib. 605 


SCIRE FACIAS, 

1. Where an affidavit to hold to bail is not'sufficient, the 
requisition of bail is unauthorized, and the bail bond in- 
valid: and to a scire facias on the bail bond assigned— 

a special plea, amounting to the plea of nul tiel record, 
may be pleaded, and will be sustained.--- Townson vs. 
Moore. 136 

2. Afi-entry on the record, that defendant appeared to a 
sire facias, and knew of no cause why plaintiff should 
not recover, is equivalent to a confession of judgment. 
Swink, adm’r. vs Norwood. 287 


SHERIFF. 
1. Where a defendant pays the money to the sheriff on a 
Ji. fa. he is discharged from the execution, and if the 
laintiff fails to receive it, he must have recourse to the 
sheriff .--- Webb vs Buvipass. 201 
2.If the sheriff take goods in execution under a fi. fa. 
whether he sells them or not; the defendant shall not be 
liable to a second execution.---ib. 201 
3. But where a defendant taken on a ca. sa, escapes, or is 
rescued,---plaintiff may take out a new execution, and is 
not compelled to take his remedy against the sheriff.--- 
ib. 
4. Where the sheriff makes a levy, he is liable to the plain- 
tiff for the amount of the judgment, if the property be of 
sufficient value for that purpose, and it is the sheriff ’s du- 
Y to provide for its forthcoming at the day of sale ; but 
if the property be carried away by defendant’s conni- 
vance, the plaintiff cannot be referred to the sheriff for 
ayment.---76. 201 
5. Where a sheriff doubts whether a defendant in execu- 
tion is the rightful owner of personal property in his 
possession, itis his duty to demand a bond of indemnity 
of the plaintiff ;---otherwise, in a proceeding against him 
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for a failure to make the money, the burthen will be cast 

upon him, by shewing that the property was in reality 

not liable.---Minler vs Bigelow & Co. 481 
6. Upon a suggestion against a sheriff, that the money 

could have been made on an execution, by due diligence, 

the measure of damages, is the amount of the judgment, 

and interest thereon, to the time of the issuance of the 

execution, together with ten per cent. on that amount.--- 

Bondurant vs Lane: 484 
7. It is the duty of the sheriff to return process to the pro- 

per court, whether executed or not.---Brown & Milton vs 

Baker, Sprouls & Co. 503 


SET OF. 
1. In assumpsit, on a note made payable to W, a plea of 
off-set of an open account due defendants by W. & D, 
partners, &c.—is bad on demurrer.— Von Pheel § Me- 
Gill vs. Connally § Anderson. 452 
2. The proceeds of the sale of property, conveyed by deed 
of trust, must be applied as provided for in the deed.— 
McVay vs. Bloodgood. 547 
3. Where property was conveyed by deed of trust, 
to secure the payment of notes falling due at three, . 
six,nine and twelve months, as they severally fell due, 
the property being insufficient to pay all the notes, those 
first falling due, were entitled to a-preference ; and this 
right attached to them in the hands of an assignee.—ib, 547 
4. The Orphan’s court, in adjusting the claims of parties 
before it, has no jurisdiction of an off-set, consisting of a 
claim on an estate not under its control.--Phillips, adm’r. 
&c. vs Thompson & Wife, ex’r. and ex’rz., &c, 664 


SHIP AND STEAM BOAT. (See Admiralty, Proceedings as in.) 


SHORE. 
1. Where land lying upon navigable waters, has other fix- 
ed metes and bounds than the shore, the owner of such 
land is not entitled to reclamations by alluvian, as a ri- 
parian proprietor— The Mayor éc. vs. E'slava. 577 
2. According to the common law, it was competent for 
the sovereign to grant the shore, where the jus puli- 
cum was not to be disturbed. Such a grant conferred 
upon its grantee, the right (it no other) of appropriating 
the shore, after it had become derelict.—%b. 577 
3. The King of Spain, in virtue of the bulls of Pope Alex- 
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4, 
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6. 


ander VJ, became the proprietor of the Spanish posses- 
sions in America, and could grant the shore of the navi- 
gable waters in his American colonies. And the pow- 
er possessed by the King, in this particular, might be 
exercised by his Viceroys, and other subordinates, with- 
in their respective jurisdictions.—%b. 

The act of Congress, of the 26th of May, 1824, entitled 
“an act granting certain lots of ground to the corpora- 
tion of the city of Mobile, and to certain individuals of 
said city,” does not assert a title on the part of the Uni- 
ted States, but is only a renunciation of whatever title 
the government has, or may be supposed to have, to so 
much of the shore as is described in it.—+6. 

The navigable waters of this State, having, by express 
stipulation, been declared “public highways, free to the 
citizens of said State, and the United States, without a- 
ny tax, duty, impost, or toll therefor, imposed by the 
State,”—it is not competent for Congress to grant the 
shore.—ib. 

By the acts of Congress, regulating the survey and dis- 
posal of the public lands, the Federal government has 
renounced the title to the navigable waters within this 
State, and the soil covered by them; consequently, the 
procecdings under the act of April, 1818, “authorising 
the disposal! of certain lots of public ground in the city of 
New Orleans and town of Mobile’—cannot be consid- 
ered as a dedication of the shore to the uses of the city 
of Mobile.—ib. 


SLANDER. 


1. 


2. 


3. 


4. 


A defendant, in slander, cannot, under the general is- 
sue, give in evidence the truth of the charge, but must 
lead it specially.---Arrington vs. Jones. 
ut any facts or circumstances, which will rebut or re- 
pel the presumption of malice, are properly admissible 
under the general issue.---ib. 
And to that end, the defendant, by way of excuse,may 
prove any thing short of a justification, and which does 
not necessarily involve the truth of the charge, or tend 
to prove it true.---ib. 
Therefore, where one brought his action against a de- 
fendant, for saying that plaintiff had sworn to a lie, on 
the trialofa certain case:---evidence of what plaintiff 
did swear, may be given under the general issue, in 
mitigation of damages.---tb. 
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5. But evidence to shew that what plaintiff swore on the 
trial was false, is inadmissible, without a plea of justifica- , 
tion.---ib. 139 

6 Andit is immaterial gu» ad the admissibility of the ev- 
idence, whether the charge was perjury, in general 
terms, or false swearing, in a particular case mentioned. 
---tb. 139 

7. When the truth is given’ in evidence, it must be under 
a plea which will require, not only the truth of the 
charge to be proved: but also which will require that 
the corrupt intention, be either expressly proved or ne- 
cessarily inferred, from the circumstances of the case.--- 
ib. 139 

8. In scire facias against bail, it is competent for the bail to 
shew by plea, that the plaintiff has not given security for 
costs ;°and that therefore the bail bond is void.--- Wood 


vs. Yonge. 208 
9. To charge a plaintiff with having marked a third per- 

son’s hogs, is not actionable.---Johnston vs Morrow. * §25 
SLAVE. 


1. The purchaser and hirer of a slave, acquire titles, differ- 
ing only in degrce---and the same general principles go- 
vern both.--Smoot vs. Fitzhugh. 72 

2. The purchaser of a slave, stands in no better situation, 
in regard to the title, than the party trom whom he pur- 
chased.---ib. 72 

3. A master, being entitled to the labor of his slaves, is 
bound to provide for their wants.—Fisher § Johnson vs 
Campbell. 

4. And where no provision is made by an absent master for 
their subsistence, an overseer may procure necessary 
supplies on account of the owner, on the same principle 
that a father is liable to support his children.—2b. 210 

5. There is no usage in this State, which authorises an over- 
seer to purchase necessaries, for the maintenance of the 
slaves of an absent master, and thus bind the master eon- 
trary to his wishes.—7b. 210 


210 


STATUTE. 

1. Where a law is plain and unambiguous, whether expres- 
sed in general or limited terms, there is no room left for 
construction, and a resort to extrinsic facts is not per- 
mitted, to ascertain its meaning.—Bartlett § Waring 
vs. Morris. 266 
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2. The title of a statute may explain what is doubtful, but 
it cannot contro] what is contained in the body of the act. 
—ib. 

3. The rules of interpretation which apply to private sta- 
tutes, do not differ from those applicable to public and 

eneral statutes.—ib. 

4. The word may, when used in a statute, means must or 
shall, in those cases where the public interest and rights 
are concerned, and where the public or third persons 
have aclaim dejure, that the power designated should be 
exercised.—Er Parte, William Simonton et al. 

5. The terms “ new grant,” in the act of Congress of the 
26th May, 1824, entitled “an act granting certain lots of 
ground to the corporation of the city of Mobile, and to 
certain individuals of said city,” (1 vol. Land Laws, 398, 
ed. of 1838,) will not embrace a grant of land made by 
the Spanish Commandant of Mobile,in 1809.— The Heirs 
of Pollard vs. Kibbe. 


STATUTES OF OTHER STATES. 

1. The act of Congress, of May, 1790, does not exclude 
other modes of authenticating the acts of the Legisla- 
ture of a sister State-—Hanrick vs. Andrews. 

2. The statutes of New York, published under the public 
authorities of that State, are properly admitted in evi- 
dence in this State.—2b. 

8. Where, by the laws of another State, a deed, or other 
instrument, is required to be recorded: if such deed or 
instrument be authenticated under the act of Congress, 
it will have the same effect in this State, that it was en- 
titled to by the laws of the State whence it came.— 
Swift vs, Fitzhugh. 

4. A deed, executed and duly recorded in another State, 
which, by the laws of that State, is made evidence in 
her courts without further proof—is also, in pursuance of 
the act of Congress, evidence, without further proof of 
its exectution, in this State.—7b. 

6. And a copy of an original deed thus authenticated, the 
original being lost, will have the same effect, as the ori- 
ginal would have, if produced—both as to its contents. 
and the acknowledgment of its execution.—*b. 

6. The statute of this State, (Aik. Dig. 284,) authorises the 
Secretary of State to certify copies of the acts of the 
several States, on file in his office, and makes such certi- 
fied copies evidence.—%b. 
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7. And in such certificate, the part of an act relating to the 
subject in controversy,need only be set out: and not the 
whole act.—ib. 39 

8. The printed statutes of any of the States of the Union, 
purporting to have been published by authority of the 
State, areto be received as evidence of the public acts 
of such State.—-Smoot vs. Fitzhugh. 72 


SUMMARY PROCEEDINGS. 
1. The certificate of the President of the Bank, of the in- 
debtedness of the defendant, is conclusive as to the right 
of the bank to sue, and prima facie evidence of the 
enuineness of the signature.—oberts et al. vs. The 
tate Bank. 312 
2. Where the certificate of the President of the Bank con- 
tains no reference to the instrument sued on, other than 
its amount, it is insufficient to give the court jurisdiction, 
and too loose and indeterminate to be received.— Roberts 
etal. vs. The State Bank. 312 
3.In a proceeding by notice from the Bank, the record 
must shew that the certificate of the President was re- 
ceived and acted on by the court below.—Bates vs. the 
Planters’ and Merchants’ Bank of Mobile. 376 
‘4. The judgment ona Bank notice, must disclose, that the 
instrument sued on, was negotiable and payable at the 
Bank.—Sayre, Converse § Co. vs. the Bank of Mobile. 428 
5. In a proceeding against defendants, ona notice from the 
bank, the judgment must shew that the court had juris- 
diction-—Ford vs. The Bank of Mobile. 471 
6. A notice against a constable and his sureties, for a fail- 
ure to return an execution, or to pay over moneys col- 
lected, may be issued by, and returned to the successor 
of the magistrate who issued the execution; and the no- 
tice, reciting that the justice who issued the execution, 
was not in office, on demurrer, the court would intend 
that the justice issuing the notice, was his successor.-- 








McMahan vs Kyle et al. 507 
7.The joinder of two distinct grounds, in the notice, was 

not an available objection on demurrer.—b. 507 
SUNDAY. 
1. A levy made on Sunday, is void by statute, and does nut 

divest defendant's title to the property levied on.--Prerce 

vs Fill. 151 
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2. Detinue will lie to recover property levied on, on Sun- 
day.—1b. 151 

SURETY. 


1. Where the surety to a bond gaye a verbal notice to the 
payee, after maturity, to sue the principal, who declined 
doing so, until the principal became insolvent—it was 
held, that the surety was discharged from his liability.— 
Strader vs. Houghton. 334 


TRUST. 
1. The proceeds of the sale of property, conveyed by deed 

of trust, must be applied as provided for in the deed.— 

Mc Vay vs. Bloodgood. 547 
2. Where property was conveyed by. deed of trust, 

to secure the payment of notes falling due at three, 

six, nine and twelve months, as they severally fell due, 

the property being insufficient to pay all the notes, those 

first falling due, were entitled to a preference ; and this 

right attached to them in the hands of an assignee.—tb. 547 
3. A provision in the deed of assignment, that the trustee 

shall be respohsible only for his own defaults, must, on its 

face, be understood to import, that he shall not be liable 

for the acts of such agents, as are necessary to enable 

him to execute the trust, selected in good faith, with a 

due regard to their fitness, and with a proper supervision 

exercised over them.—Ashurst vs. Martin. 566 


USURY- 
1. A defence of usury, as it avoids a contract, is allowable 
under the plea of non-assumpsit—Hanrick vs. An- 
drews. 9 
2. But a special plea, disclosing particularly the facts pro- 
posed to be proved ina defence of usury, is allowable--- 
special demurrers not being tolerated in this State.--ib. 9 
3. But where a loan is made in New York, and the interest 
is there paid on it; anda bill is there drawn, payable in Al- 
abama, for the amount of the loan, with usury—tiie law 
of the former State furnishes the criterion by which it 
is to be determined whether the contract is usurious.—ib. 10 
4. It is incumbent on an endorser of negotiable paper, if he 
would prevent usury from being sét up against him, to 
shew, that he became the innocent holder of the paper’, 
Sor a valuable consideration, before its maturity.—ib. 10 


VENDOR AND VENDEE. 
1. The purchaser and hirer of a slave, acquire titles, differ- 
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ing only in degree---and the same general principles go- 
vern both.---Smoot vs. Fitzhugh. 

2. The purchaser of a slave, stands in no better situation, 
in regard to the title, than the party from whom he pur- 
chased.---tb. 

3. The law does not require a marriage settlement to be 
recorded—and it will not avail a party, who has pur- 
chased property of a vendor who had _ no title, that he 
had no notice of the deed of settlement.—#b. 

4. The seller of property may resort to his action against 
the purchaser, for the recovery of such damage as he 
shall sustain, for the failure of the latter to complete his 
purchase.— West vs. Cunningham. 

5. In such case, the recovery must be graduated, by the in- 
jury which the seller sustains.—+b. 

6. Ifthe purchaser refuses to comply with his contract, the 
seller need not continue ready to deliver the article; he 
may sell it, and sue immediately, for the damages he has 
sustained,—but a re-sale is not necessary to fix the liabil- 
ity of the purchaser.—ib. 

7. Nor is it necessary that the purchaser have notice of the 
time and place of the re-sale.---2b. 

8. The amount yielded at the resale, is not conclusive to 
shew the extent of this liability. —b. 

9. The rule, that a sound price warrants sound property--- 
unless there be a special agreement to take the proper- 
ty, sound or unsound---is not according to the course of 
judicial decision at common law ; and is not the law of 
this State.---2b. 

10. The vendee of real estate may, rescind a contract, 
where there was a defect of title inthe vendor,---the of- 
fer to rescind having been made as soon as the defect 
was discovered, and no conveyance having been made. 
---Vewell vs Turner. 

11. Vendee in possession, when sued for the purchase mo- 
ney, cannot resist a recovery, by shewing title in a third 
person.---Larkin vs The Bank of Montgomery. 

12. It is essential to a contract of sale, that there should be 
a concurrence of the minds of the vendor and vendee, 
though that concurrence need not take place at thesame 
instant of time.—Falls §* Caldwell vs. Gaither. 


VENIRE, 
1. The venire to the grand jury, and the names of the grand 
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jurors, are a part of the caption. and need not be intro- 
duced in an indictment.--- The Slate vs. Murphy. 


VERDICT. 

}: The claim of a plaintiff cannot be defeated, on a conjec- 
ture as to the intention of the jury, in refereace to their 
verdict--cases must be divested of doubt, to warrant a re- 
versal of judgment.--Maddoz vs Brown. 

2. In trespass, where defendants sever in their pleadings, 
and separate verdicts are found against them, the judg- 
ment must correspond with the verdict.--- Golding et al. 
vs. Hall, ~ 7 

3. A verdict in trespass to try title, should describe with 
reasonable certainty, the land intended to be covered 
thereby, or the judgment founded on it will be reversed 
on error.— Bennet rs. Morris. 

4. A verdict in the following words, “We find for the plain- 
tiff, and give him 120 feet on the south side of St Mich- 
ael street, commencing at the centre of the house occu- 
pied by James Wilson, in 1817, and running 60 feet east 
and west, by 120 feet south”—-is too vague and uncer- 
tain to sustain a judgment.—1b. 

5. On a trial of the right of property, the plaintiff in exe- 
cution cannot ccmplain, that the verdict in his favor does 
not ascertain the value of the property in dispute.--Bur- 
nell, Wilroy & Co. vs Maxey. 

6. The verdict of a jury is presumed to conform to the ev- 
idence, unless the contrary appear from the record.--ib. 


WAGER. 

1. Money deposited as a wager, while in the hands of the 
stake-holder—either before or after the happening of 
the event upon which the forfeiture depends—is in ¢ran- 


situ; and may be arrested by the bailor— Wood vs. 
Duncan, 


WARRANTY. 

1. The rule, that asound price warrants sound property--- 
unless there be a special agreement to take the property 
sound or unsound---is not according to the course of judi- 
cial decision at common law ; and is not the Jaw of this 
State.--- West vs Cunningham. 

2. A power given to an agent to sell a slave, implies a 

power to warrant the soundness of the slave.—Skinner 

ps. W. & R.Gunn. 
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But a warranty given by the agent in his own name, 
will not bind the principal, unless it be recognised and 
adopted by him.—/b. 

Under the plea of the general issue, in assumpsit ona 
note,—a defence ofa breach of warranty of the property 
for which the note was given, is allowable.— Robinson 
vs. Windham. 

And in a subsequent action on the case, brought to re- 
cover forthe breach of warranty,—a special plea, that 
the same matters had been enquired into, in the defence 
to the note, and judgment rendered which remained un- 
reversed, is good.—1b. 


WITNESS, COMPELENCC OF. 


|B 


2. 


3. 


4. 


5. 


6. 


7. 


In criminal, as well as civil cases, witnesses are disqual- 
ified, who have a direct interest in the event of a case. 
— The State vs. Truss. , 
But the expectation of a benefit, not necessarily and le- 
gally flowing from the event of the proceeding, does not 
render the witness incompetent; Thus ——ib. 

The prosecutor, whose property has been injured, is a 
competent witness in an indictment for malicious mis- 
chiet.—12b. 

In an action by the endorsee of a note, against the en- 
dorser, the maker is a competent witness, as his interest 
is balanced.— Grifiing vs. Harris. 

The endorser of a written instrument, is a good witness, 
in an action between the endorsee and maker, where suit 
is not brought against the maker, at the first court after 
the assignment.— Todd § Lacy vs. Hardy et al. 

The maker of a note is a good witness, in an action by 
the endorsee against an endorser, to shew that defendant 
is not liable—Adams vs. Moore. 

As a general rule, the testimony of a_subscrib- 
ing witness, where his attendance is practicable, is ne- 
cessary to prove the execution of a paper; yet, where 
the writing is executed by an agent, he is competent to 
prove it, even if the subscribing witness be within the 
reach of the process of the court.—Falls & Caldwell vs, 
Gatther. 


WRIT, ENDORSEMENT OF. 


1, 


The statute which requires an endorsement of the 
cause of action on a writ, introduces no new rule of 
pleading ; nor does it confine the discretionary powers 
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of the court in relation to pleading---it merely dispenses 

with the service of a copy of the declaration, which was - 

previously required.--- Wharton vs. Franks. 232 
. After plea to a declaration, it will be presumed that the 

leave of the court was obtained to amend the endorse- 

ment on the writ, conform go the justice of the case 

and to the declaration.---ib. r 232 
. The endorsement of a cause of action on the writ, can- 

not be referred to, tor the purpose of reversing a judg- 

ment.--- Williams et al. vs Powell d 493 


WRIT, SERVICE OF. 

1, Where defendant acknowledges service of a writ, and 
waives a particular entry required in the case—the ac- 
knowledgment, if proved, is sufficient to give the court 
jurisdiction, and every thing consistent with the record, 
will be intended to sustain the judgment.—Earbee et al. 
vs. Ware. 

2. Anacknowledgment of the service of process endorsed 
on the writ, is not proved by showing it to have been in 
the hands of the officer to whom it was directed---such of- 


ficer should, by his return, have affirmed the genvineness 
of the acknowledgment.---Norwood & Chambers va Rid- 


dle, 











